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Benjamin Franklin Baer 
(1918 - 1991) 


The Federal Probation and Pretrial Services System lost a good friend 
when the life and career of Ben Baer came to an end. Ben, Chairman 
of the United States Parole Commission and a leading proponent of the 
concept and practice of community supervision, will be missed by his 
many colleagues who have been enriched professionally by their 
association with him. 

With admiration, esteem, and appreciation, this special issue of 
Federal Probation—which, fittingly, focuses on the status of correc- 
tions—is dedicated to the memory of Ben Baer. His commitment to the 


field of corrections, which spanned nearly 50 years, will long be 
remembered. 


—MICHAEL J. KEENAN 
Executive Editor 
Federal Probation 
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This Issue in Brief 


ago it was commonly thought that the 

world of criminal justice administration was 
neatly divided into law enforcement, courts (in- 
cluding prosecution and defense), and corrections. 
Debates ensued over its nonsystem qualities, 
fragmentation, competing goals, and lack of quali- 
ty service. 

Similarly, the field of corrections was described 
essentially as involving probation, parole, prisons, 
and, with blinking awareness, halfway houses as 
token community-based services. Here, debates 
did not involve nonsystem issues as much as they 
revolved around rehabilitation techniques and 
effectiveness. 

Today, both criminal justice administration 
generally and corrections particularly are de- 
scribed more inclusively in terms of programs and 
services. Jails, perhaps as a result of overcrowded 
conditions, have become an integral part of the 
scene. Pretrial services, new and innovative kinds 
of community-based facilities, private corrections, 
day reporting centers, intensive supervision, work 
release, electronic monitoring, and fees for service, 
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as examples, have been added to the correctional 
armamentarium. 

The consequence of such developments in pro- 
grams and services is that structures, organiza- 
tional arrangements, management, development 
and deployment of resources, and legislative over- 
sight have become critical issues and concerns. It 
is not an unde-statement that the administration 
of a correctional agency is genuinely more com- 
plex—anc more difficult—than ever before. 

In addition tc continuing concerns with how 
best to nie sage criminals and delinquents, public 
sentiments have forced correctional authorities to 
shift the focus from rehabilitation to control strat- 
egies. 

Casework, as the primary vehicle for change, 
has given way to case management. Classification 
systems are utilized to identify the most intransi- 
gent of cases. Increased caseloads and workloads 
along with diminished resources have strained 
even the best among correctional agencies. More- 
over, the significant increase in violent and 
chronic offenders with whom corrections must 
deal routinely leads to organizational stress. 
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The need for explicit statements of mission is 
more critical than ever before. The need for such 
mission statements to be translated into opera- 
tional objectives is essential. The need for pro- 
gram and personnel evaluation is required. So are 
the needs for sound management, effective utiliza- 
tion of scarce resources, and staff accountability. 

Thus, as we attempt to discuss the state-of-the- 
art in corrections, we must include a disclaimer: 
It simply is not possible to be all-inclusive. That 
is, there are so many issues, developments, pro- 
grams and services, and so many concerns that 
could be discussed that it would not be possible 
in the space available to deal with everything 
that is relevant. 

Consequently, an editor must make choices. In 
part, such decisions reflect personal biases. From 
a practical perspective, they reflect writer avail- 
ability and writer perceptions. Therefore, what 
appears in this special issue of Federal Probation 
can be described not as an all-inclusive assess- 
ment, but a potpourri of some of the critical is- 
sues, developments, and concerns that impact the 
field. 

Three themes seem to emerge from the various 
articles. The first suggests an imperative that 
corrections, to be effective, must involve compe- 
tent, trained, and accountable managers and staff, 
who have vision, care, can work in the political 
arena, and understand administration and leader- 
ship and can provide such to the communities 
their agencies serve. 

The second involves effective development and 
deployment of resources to enhance service deliv- 
ery systems. The third theme is concerned with 
the necessity of evaluation research, not only to 
determine just what works and what doesn’t, but 
to collect accurate data so that policy-makers can 
make appropriate and informed decisions. 

Throughout the articles an undercurrent of 
optimism, albeit “cautious,” is reflected. New 
ideas and programs, more effective structural 
arrangements, and competent management com- 
bine to suggest that corrections as a service deliv- 
ery system is indeed capable of confronting and 
meeting the challenge of the 1990's. 

In his sparkling, insightful, and inimitable 
fashion, John P. Conrad, in “The Pessimistic 
Reflections of a Chronic Optimist,” provides 
an overview of correctional issues, past and pres- 
ent, concluding that corrections is capable of 
doing better and at less cost. 

Chase Riveland reviews the kinds of pressures 
confronting directors of corrections in today’s 
world. In “Being a Director of Corrections in 
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the 1990’s,” he reflects on the needs for adminis- 
trative leadership, management, competent staff, 
and political skills to achieve even a modicum of 
correctional effectiveness. 

Alvin Cohn, in “The Failure of Correctional 
Management—Reviewed: Present and Future 
Dimensions,” examines the role of the manager 
and presses for increased attention to the “pro- 
cess” of corrections in addition to its “content.” 
He concludes that competence will be a key factor 
in the success or failure of corrections in the 
future. 

Training, which only recently has received the 
critical attention it deserves and is among the 
first of programs which are cut back in times of 
economic uncertainty, is the topic of Dianne Cart- 
ers “The Status of Education and Training 
in Corrections.” She reviews the nature and 
scope of correctional training and indicates that 
quality performance is dependent on a quality 
workforce. 

The effectiveness of correctional programming 
can only be addressed through sound research 
and evaluation measures. Joan Petersilia writes, 
in “The Value of Corrections Research: 
Learning What Works,” that policy is inextrica- 
bly linked to research, but that it is meant to 
inform policy, not make it. She urges that the 
development of policy should be in the hands of 
correctional professionals, where it clearly be- 
longs. 

Steven D. Dillingham and Lawrence A. Green- 
feld provide an historical overview of correctional 
statistics and how data are currently being col- 
lected and analyzed. In “An Overview of Na- 
tional Corrections Statistics,” they write that 
the central mission of such data collection is to 
facilitate the accurate description of correctional 
populations so that policy-makers and decision- 
makers can assess correctional direction. 

Drug abuse has confronted and challenged the 
field of corrections in ways never imagined just a 
few years ago. Today, such offenders consume 
correctional resources. In the first of two articles 
on the subject, Donald W. Murray, Jr., writes, in 
“New Initiatives in Drug Treatment in the 
Federal Bureau of Prisons,” that the Bureau 
of Prisons has recognized this problem for many 
years and, as a consequence, has developed spe- 
cialized treatment programs. These interventions 
involve education, counseling, residential treat- 
ment, transitional services, and relapse preven- 
tion. He also states that to determine effective- 
ness, such programs require quality evaluations. 

Philip J. Bigger also discusses offender-based 
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drug abuse, including a brief history of Federal 
efforts at control and treatment. In “Federal 
Drug Aftercare: Its Evolution and Current 
State,” he concludes that there are areas of con- 
cern which must be addressed if control over this 
problem is to be achieved. These include, among 
others, the perpetuation and enhancement of the 
treatment continuum and the need for sound 
research to determine program effectiveness. 

Developments in technology have led to devel- 
opments in correctional programs, best illustrated 
by the creation of electronically based means of 
offender surveillance. Annesley K. Schmidt re- 
views the history, nature, and purposes of this 
program development. In “Electronic 
Monitors—Realistically, What Can Be Ex- 
pected?,” she cautions against viewing such de- 
vices as a replacement for sound programming 
and person-based supervision. She urges careful 
consideration of policy and purpose in electronic 
monitoring programming and notes that monitor- 
ing equipment should never be equipment in 
search of a program. 

D. Alan Henry, in “Pretrial Services: Today 


and Yesterday,” examines the state-of-the art in 
pretrial services. He suggests that as a result of 
survey information, funding structures and _ pro- 
gramming are somewhat different from what was 
expected. He reviews numbers and discusses the 
essentials of a sound, appropriate program. 

In “Juvenile Justice and the Blind Lady,” 
Hunter Hurst and Louis W. McHardy review the 
history and mission of the juvenile court; the 
structure, services, and administration of juvenile 
justice; and the thrust for deinstitutionalization of 
status offenders. The authors conclude that con- 
trol is winning over rehabilitation, as is occurring 
in the adult field, as a mission and program 
strategy. Additionally, they express the fear that 
unless the “family” is stabilized and unless inter- 
ventionists learn how to change youths, punish- 
ment rather than treatment, in an increasingly 
adversarial court setting, will increase and re- 
forms will be increasingly frustrated. 


ALVIN W. COHN 
Guest Editor 


All the articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their 
publication is not to be taken as an endorsement by the editors or the Federal Probation and Pretrial Services System of the 


views set forth. The editors may or may not agree with the articles appearing in the journal, but believe them in any case to be 
deserving of consideration. 


| 
| 
| 
ij 


The Pessimistic Reflections 
of a Chronic Optimist 


By JOHN P. CONRAD* 


The mood and temper of the public in regard to the treatment of crime and criminals is one of the most unfailing tests of the civilization of 
any country. A calm dispassionate recognition of the rights of the accused and even of the convicted criminal against the State; a constant 
heart-searching of all charged with the deed of punishment; tireless efforts toward the discovery of regenerative processes; unfailing faith that 
there is a treasure, if you can find it, in the heart of every man. These are the symbols which in the treatment of crime and criminals make 
and measure the stored-up strength of a nation and are sign and proof of the living virtue in it. 


“What Corrections Wants, Corrections Gets. . .”’ 


t a party not long ago I encountered a young 
woman who worked as an assistant to the Legis- 
lative Analyst in Sacramento. In the remote past 
when I labored for the California Department of Correc- 
tions, the publication of the annual Report of the Legis- 
lative Analyst was an uneasy event in our annual sched- 
ule. Our budget would be subjected to caustic questions, 
proposed new programs would be courteously derided, 
our desperate need for round-the-clock manning of a 
part-time tower of Folsom or San Quentin would be po- 
litely but severely challenged. The tone was always 
patient, but the Analyst’s scepticism was never con- 
cealed. The tenor of the Corrections section of his report 
was that we bureaucrats were asking the legislature to 
squander millions of taxpayers’ dollar on needless pro- 
grams. Long before Martinson’s demolition of the reha- 
bilitative ideal, the Analyst argued that nothing we had 
done, were doing, or wanted to do in the future could 
have any discernible impact on the rates of recidivism. 
Certainly new prisons were not the answer to the state’s 
crime problems. He was not above making the point, so 
popular in later years among liberal polemicists, that 
there were already too many prisons disfiguring the 
California landscape and adding to the cost of govern- 
ment. If the time ever came when we could no longer 
fill so many prisons, what ever would be done with them? 
The Legislative Analyst’s task was to save us from our 
wasteful ways and save the taxpayer from us. Once his 
Report was published, we on the headquarters staff of 
the Department had our work cut out for us. Battle lines 
were drawn. Sometimes we won, sometimes we didn’t. 
Final decisions about our budget were in the hands of 
the Legislature, where, fortunately for us, a good many 
members were sympathetic with our requirements. 
Looking back, I think that the Legislative Analyst 
was an invigorating influence. He and his staff forced 
us to think hard about what we were doing and why we 


*Mr. Conrad is the author of the ‘News of the Future” column which 
regularly appears in Federal Probation. 


—Winston Churchill 
1911! 


were doing it. He even made some helpful suggestions 
as to how more money could be saved by innovative pro- 
grams. In 1953 it was his idea to launch the Department 
on its first experiment in intensive parole, the Special 
Intensive Parole Unit (““SIPU” in the annals of correc- 
tional research). He plausibly supposed that if there 
were credible parole supervision, a lot of prisoners could 
be paroled earlier, thereby reducing prison population 
and saving a lot of money. The experiment was not an 
unqualified success, but it aroused the Department from 
its cautious allegiance to penological tradition and led 
to the establishment of the nation’s first in-house Divi- 
sion of Research. 

My memories of the Legislative Analyst led me to ask 
my young acquaintance how the Department of Correc- 
tions was doing in these much changed times. ““That’s 
an easy question to answer,” she said. ‘“What Correc- 
tions wants, Corrections gets. It has the same clout 
in Sacramento as the Department of Defense has in 
Washington.” 

There are some simple explanations for this remark- 
able revaluation of the Department of Corrections and 
some even more remarkable consequences. Most impor- 
tant, there is an unprecedented consensus on the neces- 
sity for strengthening criminal justice. This consensus 
can be summed up in one sentence. Criminals must be 
locked up and kept off the streets. Belief in punishment 
as the deterrent to crime has become general. If that 
means that more prisons must be built, then so be it. 
Governor Deukmejian, in office for the last 8 years, was 
parsimonious with other items in the state’s budget, but 
he enthusiastically joined the consensus on expanding 
the correctional net. His legacy lives on. Even after his 
departure from office, more prisons are built, and more 
are on the drawing boards. A bond issue for prison con- 
struction was defeated last November, but ways are be- 
ing found to keep up the pace through a leasing strategy. 

In California and elsewhere, community-based pro- 
grams, including probation and parole, have lost the 
public confidence. Nobody in the legislature, the courts, 
or the governor’s office wants to be seen as soft on crime 
and criminals. Parole and probation are dismissed as 
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soft-headed leniency. Even the concept and practice of 
intensive supervision of probationers and parolees is 
mistrusted by California hard-liners. The few counties 
that have experimented with it without discernible 
damage to public safety have not been widely emulated. 
The war on crime is grim. In California we take prison- 
ers, thousands of them, and we keep them longer than 
ever before. What Corrections wants is what the public 
also wants. 

The consequences are serious. California now houses 
about 100,000 prisoners. The count rises every week. We 
lock up more prisoners than Great Britain and Italy 
combined. While the numbers in California are at a 
height that would have strained credulity a few years 
ago, the prisoner counts in Texas, Florida, and New York 
are proportionately high. Few states are holding their 
own, and even fewer are enjoying a decrease in incar- 
cerated populations. The annual cost of keeping all the 
nation’s prisoners locked up runs to nearly $14 billion— 
in California alone, the operating budget in 1990 was 
about $2 billion and increasing. The national outlay 
for new facilities and renovation of the old was about 
$4,700,000,000. 

The United States leads the world in the rate of in- 
carceration, considerably more than either South Africa 
or the Soviet Union, neither of which nations has been 
noted for lenient policies in the administration of justice. 
Most readers will have seen these data already, but I’ll 
insert them here for the record. Our incarceration rate 
is 426 per 100,000. South Africa, our closest challenger, 
locks them up at 333 per 100,000. Despite a rising crime 
rate, the Soviet Union comes in third at 268 per 100,000. 
We also imprison far more black males per 100,000 than 
South Africa: 3,109 per 100,000 compared to 729. The 
simplest explanation of these figures is that we can af- 
ford more prisons than other countries and adjust our 
sentencing policies accordingly. Eventually more adjust- 
ment will be necessary; we can’t go on like this. 

All these data describe a system of criminal justice 
that differs vastly from the same system as we knew 
it in the seventies and before. In addition to the public 
impatience with crime and drug abuse, there are many 
other reasons for this bloating of our incarcerated popu- 
lation, but this is no place to review once more the 
causes for the flood-tide of convicts streaming into our 
reception centers. In this contribution I want to offer 
two scenarios for the future of corrections: one of alarmed 
pessimism, one of guarded optimism. 


Technologically Assisted Gloom 


The general outlines of a well-managed prison system 
of the future can be rather clearly discerned. Technology 
has made aseptic, safe conditions possible, if not in- 


evitable. Architects know how to design for security; the _ 


prison of the future can be escape-proof, assuming that 


gross human errors do not take place. Electronic sur- 
veillance of fences replaces the gun-towers that were so 
essential to 19th century prisons and that are so costly 
to staff around the clock. Control of prisoner movement 
and behavior can be as complete as required by the 
types of inmates to be controlled. Properly programmed 
computers can assure that relevant information will be 
compiled and kept up to date to assure the correct clas- 
sification of each man and woman in custody at the 
security level that he or she may require, from level I 
to level VI or perhaps even higher, as classification be- 
comes more refined and security becomes more nuanced. 

Policies governing personnel selection, assignment, 
and promotion can be adopted to assure much higher 
levels of talent and potential than are now available. 
From the bottom of the ladder to the top, in some cor- 
rectional systems the pay is already competitive with 
occupations of longer established prestige such as teach- 
ing,’ nursing, or journeyman research. Because of con- 
cessions to correctional officers’ claims—not always 
wholly valid—that their work presents real physical 
danger, salaries are augmented accordingly to match 
those paid to the police. Retirement at an early age is 
authorized and encouraged. These trends will not be 
reversed. 

Once hired, new employees will be subjected to inten- 
sive training. Throughout their careers, they will be 
trained further, partly to refresh them on what they 
have already learned, partly to keep them abreast of in- 
novations, and partly to prepare them for advancement. 
At the top echelons, aspirants for and occupants of 
senior positions will engage in seminars on relevant 
topics of management and innovative technology. With 
skills so well honed on the requirements of the new cor- 
rectional models, we can expect that the prison of the 
future and its personnel will meet or even exceed the 
standards required by the courts of today. 

The idleness of the prisoners that bedevils nearly all 
contemporary correctional systems can be relieved by 
legislative relaxation of the restrictions on prison indus- 
try. There is good reason to believe that there are em- 
ployers out there who will appreciate the advantages of 
a work force made tractable by prison rules and regula- 
tions. If so, the full-employment prison may become a 
realizable objective. The presence of private industry 
within the prison perimeter will make possible reason- 
able wages for convicts, thereby allowing them to pay 
for their keep, meet some obligations for restitution to 
victims, send some cash home to theimfamilies, and save 
for a post-release nest-egg. 

Some scepticism will survive about the value of pro- 
grams of counseling, education, and vocational training. 
In the prison of today, they are needed to fill in the con- 
vict’s day, whether or not he or she wants to be 
rehabilitated. In the full-employment prison, the activ- 
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ities coming under the heading of rehabilitation can be 
relegated to the prisoners’ spare time. Those who want 
to engage in self-improvement will enjoy opportunities 
to do so, but their participation in programs of these 
kinds will be after hours and strictly voluntary. Those 
who prefer their leisure will not have to explain their 
indolence to a parole board. 

How much time will convicts have to do in these 
model prisons of the future? It seems probable that sen- 
tencing decisions will continue to be made by the courts. 
They will be limited by guidelines, which will be im- 
proved by experience with their present tentative for- 
mats. In the present climate of opinion, it is too much 
to hope that sentences for violent offenders will be sig- 
nificantly reduced, but most convicts serving terms for 
non-violent offenses may even be exempted from incar- 
ceration as credible alternatives are tested and found 
satisfactory. 

Turning to community-based corrections we find tech- 
nology amplifying the surveillance elements of proba- 
tion and parole. Urinalysis is now a staple of probation/ 
parole practice. So obsessed are we with the likelihood 
that our clients might use narcotics of some kind that 
urine flasks are essential items in most officers’ brief- 
cases. Dirty urine calls for a report of violation and a 
revocation of liberty. There is no sign that our strin- 
gency in these matters will abate, but the interest in 
treatment for our narcotics-using clients is less than per- 
vasive. The war on drugs goes on, and victory is not 
foreseeable. Until it is assured, we may expect that the 
prisons will continue to be filled with thousands of 
young men and women whose crimes were drug-related. 

Intensive supervision programs (ISP) as variants of 
probation have the special merit of being a credible alter- 
native to incarceration. Where it is offered to a convicted 
defendant, there are few who will choose prison instead 
of this intrusive community-based control. In most states 
where it is in use the trend is toward an emphasis on 
surveillance rather than service. In study of experiments 
with ISP for high-risk probationers in three California 
counties, Petersilia and Turner found no significant dif- 
ference in the recidivism rates of offenders randomly 
assigned to ISP and regular probation. In spite of this 
unpromising outcome, this research team recommends 
continued development of ISP as an intermediate sanc- 
tion, with augmented treatment components, especially 
for the considerable number of drug-related offenders.‘ 

The innovation of electronic control with probation- 
ers and parolees strapped with bracelets or anklets so 
equipped that their movements can be charted at a cen- 
tral control is an intensification of the intensive. We can 
expect that the use of this amplification of surveillance 
will become fairly general as the need for reducing pri- 
son intake becomes more and more pressing. Although 
this technique has been in use for only 6 years, it had 
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spread to scattered sites in all 50 states, the District of 
Columbia, and Puerto Rico by March 1991. The most 
recent data show over 12,000 offenders subjected to this 
high-tech surveillance on one census day.’ The actual 
number under surveillance in a year’s experience must 
be much higher. The average sentence in 1989 was 79 
days, which suggests that the total number of bracelet 
wearers for 1991 was around 57,000. The crimes charged 
against these folks were minor felonies: the most fre- 
quent were property offenses, drug offenses, and major 
traffic violations. It is unlikely that prison populations 
were much reduced, but there must have been a lot of 
people who didn’t do jail time. It remains to be seen 
what the effect of accumulating experience and fully 
trained staff will do to increase confidence in electronic 
controls to the extent that prison populations can be sig- 
nificantly reduced. 

The idealism that propelled the juvenile court move- 
ment and the correctional services it supported has 
fallen into sceptical disrepute. Juvenile correctional in- 
stitutions have never been successful in the programs 
of rehabilitation for which they were intended. It is un- 
likely that they will become more effective. In recent 
years, where they can, judges have much preferred to 
use community controls rather than commitment to 
state training schools. Intensive supervision has become 
increasingly popular, with the emphasis on surveillance 
of inner city youths with gang affiliations. 

The chronic juvenile offender whose career has been 
so well delineated by Wolfgang and his associates, is an 
intractable fellow who does not respond well to the im- 
plements now available to the agencies with missions 
to control and assist.° Small training facilities, costly to 
staff and maintain, seem to be the best way of slowing 
him down, but nobody has a sure-fire method of turn- 
ing him around. To mouth a weary cliché, this is a prob- 
lem the solution to which requires more research. To a 
disconcerting extent, the youth training facility has 
come to resemble a tough adult prison. 

Better staff, better facilities, more money to do the 
job, high technology installed to assure security and the 
flow of essential information to staff who need it— 
what’s to be gloomy about? Except for the constant 
threat of overcrowdng—which new prisons can, of course, 
accommodate at a high price—isn’t Corrections in bet- 
ter shape than ever before? Does anyone want to go 
back to the bad old days to replay those grisly horror 
stories of yesteryear? 

What’s missing is a serious consideration of what pri- 
sons are for. The old utilitarian triad of disablement, 
deterrence, and reform which have justified incarceration 
since the days of Jeremy Bentham are no longer empir- 
ically supportable. Disablement or incapacitation cer- 
tainly keeps predators off the streets, but there is no 
evidence that in so doing the crime rates are reduced. 
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The people who require disablement for the protection 
of the public have never been a majority of the incar- 
cerated population. The trouble here is, as we all know 
so well, that many of the contemporary prisoners could 
be managed safely in the community. The prospect of 
time in prison does not deter the criminally minded pub- 
lic from committing crimes, nor does it inspire prisoners 
to refrain from crime after their release. As for rehabili- 
tation, there is no doubt that some young men and 
women are positively affected by the programs to which 
they are exposed, but for too many the return to a career 
in crime is the only credible option. 

There remains the ancient objective of administering 
retribution for wrongs done. We devote a good deal of 
rationalization to this goal, but there is no escaping its 
essence. Retribution is a more neutral word than its true 
synonym, vengeance. With all our doubts about utili- 
tarian goals, many of us have turned to retribution not 
only as the object of punishment but as a basis for mak- 
ing sentences fair and equitable. 

The punishment of the criminal is the collective reac- 
tion of the community to the wrong that has been done. 
It is the offender’s lot to be punished, but the object is 
to satisfy the collective conscience of the community 
which the crime has violated.’ While Emile Durkheim, 
the 19th century sociologist who proposed this princi- 
ple, was a realist on the right track, neither he nor any 
of his contemporary followers have found a way of de- 
ciding how much retribution is enough. All that our pres- 
ent day retributivists have accomplished is to work out 
formulas for assuring that sentencing authorities will 
limit themselves to the range of sentences that have 
been imposed in the past—no more and no less without 
written statements of reasons for deviations for aggra- 
vation or mitigation. I freely admit that I don’t have 
a better formula, but if we continue much longer with 
the present practice the correctional archipelago will 
soon exceed the resources available to support it. Our 
state legislatures will have to consider ways to bring 
retributivist ends within our means. 

A subtler problem is beyond the power of legislation 
to correct. High technology in corrections has tended 
to dehumanize both guards and prisoners. Each side is 
becoming a mass of faceless figures to the other side. 
Individualization of so many men and women moving 
in and out of so many prisons is beyond the capacity 
of any controller. It is easier and it seems safer to exer- 
cise control from a catwalk or a tower. Decisions about 
classification, transfer to other institutions, and release 
can be guided by the computer with much less contact 
with the individual than was necessary in the past. 

This is a trend, and not entirely an unfavorable trend; 
many of the prisoner-staff interactions in the old days 
accomplished only resentment and hostility. Still, I re- 
call that when I spent my apprenticeship at San Quentin 


there were more than a few correctional officers who 
were liked and trusted by the folks on the yard. I suspect 
that the distance between the average yard-bird and the 
average guard has increased—a tendency that surely 
has no good consequences. The good that a stretch in 
prison can do for a man or a woman is not much, but 
we must avoid the implacable opposition of Us against 
Them. 

There is much that a good probation/parole officer can 
do for the people on his or her caseload. With intensive 
supervision staffing a lot more of it can be done than 
is possible with the customary 100+ people to look after. 
I am not close enough to contemporary community cor- 
rections to be sure about this, but from what I hear the 
emphasis on surveillance makes service unlikely. A pa- 
role officer who makes it clear that, ‘fellow, if you don’t 
watch your step I’m gonna run your ass right back to 
the joint,” is not in a position to be helpful as a counselor 
or facilitator. Again, we seem to be creating that solidary 
opposition of Us versus Them, and the consequence is 
a parole violation rate that runs up to 60 percent of the 
convicts released—most of them on technical grounds. 

The gloom in this scenario does not presage disaster. 
The well managed correctional system of the future will 
be able to forestall the terrible prison riots that haunted 
the criminal justice system of the sixties and seventies. 
Corrections is in the hands of men and women who think 
of themselves as professionals. For years far into the 
future, they will be preoccupied with applying their skill 
and their technology to the maintenance of control over 
vast numbers of prisoners. What is lacking is the sense 
of purpose beyond merely keeping a lid on a boiling pot. 
We can and should do better. Optimist that I am, I think 
we will. 


The Gloom Can Be Dispelled 


With high technology, functional architecture, and 
properly selected and trained staff we can operate secure 
prisons in which both personnel and convicts are physi- 
cally safe from each other—or almost. With sentencing 
policies that realistically reduce the time served to the 
time necessary for retribution and control, prison popu- 
lations can shrink to reasonable proportions. The mega- 
prisons inherited from the 19th century can be demo- 
lished as wasteful and dangerous. We will still need 
secure prisons for the people who must be kept under 
restraint for most of their lives. Further, prison sen- 
tences will always be needed for men and women whose 
offenses are more than nuisances but less than heinous. 

What I am getting at here is the cautious generation 
of sentencing policy that makes the punishment of choice 
for a property offender a commitment to community 
surveillance. With ISP, with electronic monitoring, with 
probation and parole hostels adequately in place and 
adequately supported, community-based corrections be- 
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comes a credible structure of sanctions for many felons 
who are now packed off to prison as a matter of course. 
I emphasize that this is a structure which must be cau- 
tiously developed. There will always be failures, and the 
recidivism rates may be no better than for people do- 
ing prison time for the same offenses. The essence of 
community corrections is time under surveillance, just 
as the essence of incarceration is time within a prison 
perimeter. 

But the function of surveillance should not be admin- 
istered by the same person who provides service. The 
offender who is determined to return to crime but do it 
with impunity is a difficult fellow to help, but it has been 
done and with personnel who have the time to build a 
constructive relationship it can be done far more often 
than the present system allows. With the best inten- 
tions, a probation officer struggling with the standard 
unwieldy caseload of 100 or more will deal with emergen- 
cies only, and sometimes will not be able to do even that 
very well. Working in the ISP structure, such an officer 
could build confidence with his or her clients, assuring 
that help offered is appropriate and assisting them in 
achieving citizenship. In this system probation officers 
should not be responsible for surveillance, although, of 
course, they cannot overlook outright violations of the 
court’s orders. 

ISP should be particularly effective with juvenile of- 
fenders. A model for intensive supervision of juveniles 
has been proposed by the National Council on Crime and 
Delinquency (NCCD): It deserves a test and implemen- 
tation. Briefly, the model calls for five program phases: 

e Short-term residential placement or incarceration. 

¢ Day treatment, with on-site education and other 

programming. 

Outreach and tracking, with frequent client and an- 

cillary contacts and aggressive case management. 
¢ Regular supervision (transition). 

¢ Discharge from supervision. 

Not a sure-fire recipe for success, but a lot more prom- 
ising than a youth training school in which youths are 
neither trained nor schooled. As with adult corrections, 
there will still have to be facilities for the extended de- 
tention of dangerous youths. Our experience with such 
institutions cannot inspire optimism. The nature of the 
work to be done will deter many of the people who might 
be capable of doing it. It is not every practical young 
idealist who wants to engage in an unpromising career 
where the successes to be achieved are so modest and 
so uncertain”? 

Rather than the traditional model which accomplishes 
so little at such great expense, more should be done with 
small facilities designed for vigorous activity. The re- 
ports so far received from the boot camps do not inspire 
much confidence, but this model is at least slightly more 
hopeful than the standard routine through which we 
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now put young people in trouble. As the first phase of 
the NCCD’s model, it might be a constructive beginning 
for the really difficult youths. Much more thought and 
experimentation will be needed if this country is to 
create a modestly successful program for reclaiming its 
most vulnerable young people. The chronic youthful 
recidivist of today, especially if he is a gang member, will 
be the chronic adult thug and mugger of tomorrow. We 
have enough of such people on the streets today. 


Summary 


The vast expansion of Corrections today has not come 
about without good cause. For the citizen on the streets, 
there is only one reasonable response to the violence he 
or she fears. Lock them up, and hang the expense. The 
correctional leadership has not convinced the public that 
this policy is wasteful, futile, and makes a bad state of 
affairs worse. Too many of our leaders will amiably ac- 
cept politicians’ insistence on policies that require the 
expansion of prison space. What Corrections wants, Cor- 
rections gets. 

I am achronic optimist. I expect better things are to 
come because the cost of our futile system will soon 
become unbearable, if that point hasn’t been already 
reached. We can do at least as well and almost certainly 
better at much less cost. What’s needed is less compla- 
cency and more impatience among the correctional 
policy-makers. 

It is time for Corrections to want new ideas, new pro- 
grams, and, most of all, crime prevention in the com- 
munity. As Winston Churchill said so long ago, this is 
the test of our civilization. If we fail this test, our civiliza- 
tion will be at risk of failure. 
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Being a Director of Corrections 
in the 1990’s 


By CHASE RIVELAND 
Secretary, Washington Department of Corrections 


CORRECTIONS director today is faced 

with a fascinating array of challenges. 

Legislators, courts, inmates, citizens, cor- 
rectional staff, and others all have enhanced 
interest as stakeholders in the administration of 
corrections agencies. The list of priorities includes 
siting of correctional facilities; design and build- 
ing of facilities (cheaper and quicker); health care 
cost containment; managing overcrowding; devel- 
oping alternatives; addressing issues of gangs, 
AIDS, and staff safety and training; continuing to 
satisfy old court orders and consent decrees; 
avoiding new court oversight due to burgeoning 
institution populations; enhancing security and 
programs, while facing a reduction in resources; 
and a series of “mini-priorities” that appear daily. 

Ten to 20 years ago the corrections director 
who was a solid manager could survive quite 
well. Today, corrections directors must spend 
large amounts of their time in the public policy 
arena. The political process a few years ago 
adopted the credo of “. . . tough on crime... .” 
As sentencing policy became more politicized, we 
once again experienced overcrowded prisons and 
jails. The corrections director must, at a mini- 
mum, enter the political arena as a harbinger 
projecting the resources that will be required and, 
preferably, as one who can shape a course of 
sound public policy through the political process. 

Assuring that resources for correctional facilities 
and programs are available to meet at least mini- 
mal constitutional and professional standards has 
been difficult in the best of times. As the econo- 
my tightens, revenues narrow, and other human 
service demands increase, the pressure to miti- 
gate correctional expenditures grows. 

Yet many of the economic pressures that exist 
in our communities are found in a correctional 
system. Health care costs have not only risen 
sharply, but are exasperated by populations 
whose health is deteriorated due to alcohol and 
drug use and exposure to AIDS, hepatitis, and 
other abuses. Food costs continue to go up even 
as the pressure for special religious and health- 
related diets increases. Staff expectations around 
wage/salary/benefit increases are greater as their 
earnings are mitigated by inflation. The cost of 


construction materials/labor/land/and debt service 
climb, even as the political demand for “cheaper 
prisons” accelerates. 

The cost in time and money in our litigious 
world is sharply felt today by correctional admin- 
istrators. Inmates sue not only for traditional 
alleged conditions of confinement abuses, but over 
tattoos, pornography, voting rights, accessibility to 
lottery tickets, too little dessert, clothing style, air 
quality, etc. Death penalty cases are on appeal 
status indefinitely, negligent supervision suits 
abound, and employees are increasingly using the 
courts as the preferred means of resolving differ- 
ences. 

As correctional systems have grown sharply in 
size over the last few years, the ability of the 
system to keep pace with trained and experienced 
staff at all levels has also been a challenge. Al- 
though such an expanding environment does offer 
optimism in terms of upward mobility, the ab- 
sence of solid experience and strong professional 
training is of major concern. 

Technology creates dilemmas for correctional 
administrators. On one hand, the demands, both 
externally and internally, for a greater quality 
and quantity of information are desirable. Collat- 
erally, maintaining the “human connection” in a 
business dealing with humans sometimes becomes 
more difficult when the demands and priorities of 
technlogy compete for available time. 

Yet, corrections suffers from a lack of sufficient 
information. The field is devoid of strong research 
and, therefore, few new methodologies to use in 
either controlling or changing the behavior of its 
charges. Too frequently we rely solely on aggre- 
gate numbers and summation of historical data, 
without strong inquiry into what works and what 
doesn’t. Therefore, the correctional administrator 
is redundantly challenged to mimic or develop 
programs that are generally advertised as “cheap- 
er” and inevitably hold some “political charm.” 
Seldom do we have qualitative data with which 
to support or reject such challenges. In recent 
years boot camps, intensive supervision, day fines, 
community service, work release, and _ several 
others have hit jurisdiction after jurisdiction, 
proposed as less expensive solutions to corrections 
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problems. Only recently have legitimate research 
efforts trailed the development of many programs. 

The correctional administrator of today must 
also deal with the political heritage left by “Willie 
Horton.” On any given day the probation, parole, 
or work release case that reoffends in a highly 
visible manner may well completely change the 
public and political winds in a jurisdiction. An 
escape from an institution, a failure to “properly 
supervise” a serious reoffender, or difficulty in 
siting new facilities may also lead to the same 
end. Governors, legislators, and other officials 
have all learned the political lesson of Willie 
Horton well. Few around the country have been 
willing to challenge the perceived public feeling 
that “tough on crime” is an essential political 
cornerstone. Therefore, the correctional adminis- 
trator remains caught between the pragmatic 
knowledge that many persons in our prisons can 
safely be dealt with elsewhere, and the require- 
ment to remain politically consistent and loyal to 
an administration’s desires. 

Having discussed a few of the issues present on 
the platter of today’s correctional administrators, 
the question of what it is like to be one today 
remains. 


Being a correctional administrator today is 
exciting. The field is being challenged at the 


Federal, state, and local levels. Federal courts 
continue their vigilance, the combined pressure of 
mandated massive growth as well as a tight econ- 
omy provides challenges to management tech- 
niques and opportunities for leadership. The polit- 
ical fear of the offender and the costs of incarcer- 
ating him or her are creating an environment 
where a return to “a balanced system” appears 
achievable. The ravages of the “drug scene,” re- 
sulting in a large new class of offenders with 
attendant gang, health, and economic competition 
problems, have challenged us to consider new 
means of safety and behavior for field staff and 
an addition of new technologies to our prison 
security systems. 

Luckily, we have a cadre of staff seasoned in 
managing field and institution systems in the 
litigious, yet generally calm, 1980’s who can pro- 
vide solutions to the type of probems to be pres- 
ented by the 1990’s—and prevail. 

Being a correctional administrator in the 1990’s 
will fulfill the “challenge needs” of anyone so 
inclined. Leadership, management, and _ political 
skills will be requisite to holding systems togeth- 
er, weathering the economy, and hopefully evolv- 
ing into more rational, balanced, and professional 
correctional systems. 
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The Failure of Correctional 
Management—Reviewed: 
Present and Future Dimensions 
By ALVIN W. COHN, D. CRIM. 


President, Administration of Justice Services, Inc., Rockville, Maryland 


S EARLY as 1924, a probation executive 
wrote: 

. without a consistent, orderly and practical plan of 
organization, and without adequate, competent and sensible 
methods of supervising the staff, a probation department 
cannot function properly. (Volz, 1924, p. 103) 

Fourteen years later, Sanford Bates wrote: 

The striking advance in the means and methods of public 

communication has (forced upon corrections) . . . the inter- 

pretation of its aims and purposes to an audience constant- 
ly widening in numbers and interest (so much so) . . . that 
it is becoming difficult to approach a consideration (of 
corrections) . . . with a truly open mind. (Bates, 1938, pp. 

1-2) 

The above statements are of interest today not 
simply as a result of their insights into correc- 
tional issues, but as a consequence of their early 
concerns for correctional management. Criminolo- 
gists and correctional leaders generally were not 
concerned about administration; instead they 
continued to be concerned primarily with under- 
standing delinquent and criminal causal behavior, 
processes for changing lawbreaker behavior, and 
treatment stratagems. 

Sanfilippo (n.d., p. 5), writing for the Joint 
Commission on Correctional Manpower and Train- 
ing in the 1970's, summarizes this concern as 
follows: 

. . . correctional administrators . . . tend to face inward 
toward their organizations, responding to the norms and 
loyalties which they impose as a system . . . (and) are little 
in touch with the . . . outside world . . . (and) seem, too, to 
be isolated from organized efforts to advance and refine 
general understanding of administration, especially public 
administration. 

Deviance and treatment remain topics of con- 
cern, especially among criminological and cor- 
rectional writers. In fact, a review of several 
recent journals suggests that administration and 
management of correctional agencies are issues 
hardly examined—if studied at all. The focus 
generally remains on the lawbreaker, types of 
crimes and criminals, and processes for inducing 
change. 

While these are critical issues and provide the 
substance or content of the correctional enter- 
prise, the failure to study correctional agencies, 
organizational behavior, structural arrangements, 
and decision-making strategies, among others, 
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reveals a serious inattention to the process of 
corrections. 

This failure to address processes of service 
delivery, in many respects, has led to what some 
have called the failure of corrections. It is a fail- 
ure which can be attributed to an inability to 
correct or change the lawbreaker into law-abiding 
citizenship and/or to reduce recidivism. It is a 
failure based on a continuing commitment to the 
“rehabilitative ideal,” which, policy-wise, has been 
laid to rest as a result of (1) research on treat- 
ment, (2) changes in public sentiments, and (3) 
reversals in public policy. (See, e.g., Bailey, 1966; 
Robison, 1969; Kassebaum et al., 1971; Lipton et 
al., 1975; Galvin, 1984; and Petersilia et al., 
1985.) 

The above is not to suggest that rehabilitative 
efforts should be discontinued or ignored as a 
valuable tool in providing services to clients and 
communities. Our positivistic approach to the 
control of crime and delinquency probably de- 
mands that attention be paid to the lawbreaker 
as an individual, a person who engages in devi- 
ant acts as a consequence of personal needs, 
problems, and concerns. Thus, the content of 
correctional services should remain important. 
However, exclusive concern for content at the 
expense of process can only lead to continuing 
failure—a failure recognized as well as lamented 
by clients, communities, legislators, and many 
correctional leaders. 

As a consequence of the above, it may be help- 
ful to delineate some classical concepts of orga- 
nization, leadership, and management in order to 
understand better the state of the art in correc- 
tions. In fact, an historical review of selected but 
pertinent issues by some of the earlier writers in 
organizational behavior and corrections may prove 
illuminating, especially since the issues are as 
viable today as when first introduced. 

For example, Selznick (1957, pp. 62-64) 
describes four major tasks with which a manager 
of a formal organization is expected to be con- 
cerned. These include (1) the definition of insti- 
tutional mission and role, (2) the institutional em- 
bodiment of purpose, (3) the defense of institu- 
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tional integrity, and (4) the ordering of internal 
conflict. 

From another perspective, Gross (1968, p. 38) 
summarizes the major premises of organizational 
administration to be (1) govern the organization 
and guide the personnel, (2) develop goals and be 
prepared to change them in response to new 
situations, (3) develop viable relationships be- 
tween the organization and its environment, (4) 
develop, maintain, and utilize power and author- 
ity responsibly, and (5) to accomplish all of the 
foregoing, utilize various techniques, such as 
decision-making, communications, planning, evalu- 
ating, and supervising personnel. 

While Gross appears to be concerned with the 
total organization, including its relationships with 
external groups, such as principal stakeholders, 
Selznick tends to concentrate more on the nature 
of leadership as an essential attribute of a man- 
ager within an organization. Further, for both 
authors, leadership will be found primarily, if not 
exclusively, at the top of the organization’s hier- 
archy. This suggests, then, that all managers are 
leaders of a sort. 

In corrections, however, we are confronted with 
an organizational contradiction: Even the lowest 
status members of the hierarchy, such as proba- 
tion, parole, and correctional officers, are also 
responsible for managing people as well as for 
the development of goals, albeit for clients. 

What is missing in these authors’ concerns 
about organizations, moreover, is that of account- 
ability, which is a critical matter for all organiza- 
tions, whether in the private or public sectors 
(Vocino & Rabin, 1981, p. 10). In contemporary 
corrections, this issue is receiving more and more 
attention by the public (i.e., legislators) as well as 
by superordinates (i.e., government and court 
executives). 

Walton (1959, pp. 41-44) asserts that while the 
sphere of administrative activity has been extend- 
ed by definition by many authors over time to 
include a multitude of functions, it remains pos- 
sible to accept a consensus that whatever else 
administration or management may be, it is at 
least the activity that concerns itself with effi- 
ciency, effectiveness, survival, and maintenance of 
the organization. Also, it is concerned with the 
direction of people-based activities toward the 
achievement of declared goals. 

In spite of the above, the literature is not al- 
ways clear in making a distinction between what 
a manager is responsible for accomplishing and 
the manner by which this is to occur. The point 
is that regardless of work setting or beneficiary of 


the service (or product), administration is directly 
responsible not for performing the routine work of 
the organization, but for attending to its perfor- 
mance. 

Moreover, since the administration of any or- 
ganization is charged with the responsibility for 
attaining organizational objectives, it follows that 
it is also responsible for their definition, promul- 
gation, and for holding all staff accountable for 
their achievement. Such assumptions are implicit 
in the lexical definition of administration and 
may be instrumental in making the definition 
more precise. 

It follows then that any activity which is per- 
formed to maintain an organization or to direct 
the activities of people working within the orga- 
nization toward the accomplishment of organiza- 
tional objectives may be classified as administra- 
tive—or organizationally conservatizing—in na- 
ture. Planning, preparing budgets, implementing 
and evaluating personnel and programs, and 
leadership, therefore, may logically be classified 
as administrative when, and only when, they 
occur under the above conditions. 

If, for example, a correctional official engages in 
lobbying for funds to support a specific program 
that has been legislated or mandated, he or she 
is performing an administrative act. But, if he or 
she attempts to persuade a legislative body to 
enact laws that would change the accepted pur- 
poses of the agency, he or she is not engaging in 
administration. Instead, what we have here is an 
act of leadership rather than administration, 
regardless of the merits of the proposal. 

There is, however, at least one gray area of 
concern that prompts the following question—a 
question that deserves attention in corrections 
during times of severe restrictions in resources 
and/or profound changes in public sentiments 
about services and programs: When the purposes 
of an organization need to be changed in order 
for the organization to survive and administrators 
take the lead in formally changing objectives, can 
this activity be described as administrative? 

In business and industry, where technological 
advances sometimes dictate complete restructuring 
of organizational purposes, this situation is not 
altogether uncommon. In social service organiza- 
tions, such as corrections, where there may be 
changing philosophies about the nature of people 
and concepts of social control, such wholesale 
changes in organizational goals are probably more 
uncommon. 

Nonetheless, if we say that administration is 
the activity that serves to sustain an organization 
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and to direct its internal energies and resources 
in such a way that the purposes—old or new—of 
the organization are expected to be attained, then 
we are forced to conclude that changing any as- 
pect of the purpose of the organization, for what- 
ever reason is not an administrative function. 

Yet, there is a subtle issue that forces us to 
change our conclusion. This occurs when an or- 
ganization’s purpose is to modify or change 
others’ objectives, as is found in corrections and 
education. Then it is indeed an administrative 
function to provide the mechanisms whereby such 
changes can be effectuated. (Clark, 1956, pp. 
327-336) 

When an administrator engages in pursuits 
other than administrative in nature (as previously 
defined), he or she becomes known as an entre- 
preneur, politician, or demagogue, depending on 
personal interests and goals, skills, and/or rela- 
tionships within and without the organization. 
Interestingly, when such _ extra-administrative 
activities are successful, we view this person as a 
charismatic leader. 

An examination of correctional leadership and 
management confronts us with a number of di- 
lemmas, not the least of which include (1) the 


diversity of programs and services, (2) the lack of 
consensual goals and objectives, and (3) the un- 
availability of a discrete body of knowledge guid- 
ing practice. 

Nelson (1966, p. 222), for example, charac- 
terizes corrections as being: 


. Many things to many people. To some it is an area of 
professional practice; to others it is an academic discipline. 
To still others it is neither of these but merely an intersec- 
tion of occupations which differ greatly in philosophy and 
technique. 

Other writers, including Ohlin et al. (1956, pp. 
211-225) and Hall et al., also have deplored the 
inability of corrections to define for itself its guid- 
ing principles. The latter (1966, pp. 493-494) 
state: 


. the field of corrections is characterized by a ‘practice 
without theory’ approach to its task .. . (it has not defined 
the) task-relevant skills (needed to make the field)... 
professionally unique. . (This) will not be forthcoming 
until the objectives of correctional agencies have been 
clarified to the point of allowing some measure of success 
or failure in the attainment of objectives. 

These sentiments have been echoed to one 
degree or another by Adams (1975), the National 
Advisory Committee on Criminal Justice Stan- 
dards and Goals (1976), Reynolds (1977), Rand 
Corporation (1985), and Riveland (1989). 

Although the work of the Joint Commission on 
Correctional Manpower and Training was com- 
pleted in the early 1970’s, several of its con- 
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clusions remain relevant today. As Frank (1970, 
p. 4) points out, one assumption that has con- 
tinued to flourish in the field is that correctional 
ineffectiveness can be attributed to “. . . a quan- 
titative lack of manpower rather than to any 
qualitative deficiency in theory or contemporary 
practice.” 

He further suggests (1970, p. 4) that correction- 
al practice would be better served if it defined for 
itself its own uniqueness and expertise. Unfor- 
tunately, Frank made an assumption that correc- 
tional executives inherently have been competent 
managers, which is a position with which Nelson 
and Lovell (1969) and Cohn (1973, 1979, 1981, 
and 1987), among others, have taken issue. 

Notwithstanding the above, if we assume that 
correctional managers have the potential for com- 
petency, then the prospect for improved correc- 
tional practices and service delivery systems in- 
creases significantly. In fact, as Sanfilippo (n.d., 
pp. 1-2) indicates, as he discusses the work of the 
Joint Commission on Correctional Manpower and 
Training: 

The increasing technology and expanding knowledge base 

from which corrections may draw its program ideas require 

a climate in which free thinking and willingness to take 

risks prevail. . . . The challenges to corrections today are 

many. (and) ‘Only through creative leadership can the 
field handle efficiently its current workload and plan effec- 
tively for its future. . . . many correctional administrators 
today find themselves ill-equipped to cope with the complex 
problems of modern management. (Emphasis added) 

If correctional administrators have the potential 
for being real stewards of their charters, it is 
important to identify the demands of the future 
with which they should be concerned and over 
which they should exercise control. If they are to 
be progressive for themselves and their organiza- 
tions, if they are to manifest a sense of vision, 
and if they hope to guide their organizational 
destinies, what should be their concerns? 

Warren Bennis, an authority on organizational 
behavior, contends that adaptive organizational 
mechanisms designed to meet the demands of the 
future will be characterized by the following (as 
quoted by Sanfilippo, pp. 6-7): 

1. The Environment: Interdependence rather than com- 


petition. Turbulence rather than steadiness. Large-scale 
rather than small-scale enterprise. 


2. Population Characteristics: Increased level of education 
and employee mobility. 


3. Work Values: More intellectual commitment to jobs and 
greater involvement, participation, and autonomy in work. 


4. Tasks: More technical, complicated, and unprogrammed, 
calling for the collaboration of specialists in a team form of 
organization. 


5. Goals: More complicated, requiring more adaptive or 
innovative-creative capacity by business and government. 


6. Structure: Adaptive, problem-solving. Temporary systems 
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of diverse specialists, linked together by coordinating and 
task-evaluating specialists in an organic flux. 


7. Motivation: Enhanced satisfactions intrinsic to the task, 
but reduced commitment to transient and changing work 
groups. 


While Bennis undoubtedly can be labeled as an 
extraordinary visionary, his predictions for future 
organizational structures and worker activities 
may have appropriateness for business and in- 
dustry, but fail to take into consideration the 
rigidity of correctional agencies; that is, continu- 
ing commitment to dogma and tradition, as well 
as executive trepidation over any attempt to 
change one’s organization, which is perceived as a 
high-risk activity. 

Thus, coping with rapid change, which may be 
a hallmark of contemporary corrections, engaging 
in temporary work systems and breaking off 
meaningful work relationships, may reflect a style 
of organizational life substantially different from 
that with which correctional personnel are accus- 
tomed. There are not many executives in any 
kind of work setting who want to live with am- 
biguity, who are attentive to adaptive processes, 
- look for contingencies, and are _ self-directed 
enough to be comfortable with dramatic change. 

Further, it must always be understood that the 
power and authority of all correctional executives 
are derivative from superordinates of even higher 
rank, who also can be counted on to resist dra- 
matic or rapid change. Unfortunately, many cor- 
rectional managers have learned from bitter ex- 
perience that among those to whom they report, 
some really have as a motto, “Let sleeping dogs 
lie!” More unfortunately, they have learned that 
“barking” or “attacking” dogs generally will not 
survive. 

This is not to suggest that there cannot be 
change. As a matter of fact, we know that change 
is inevitable. The question is whether an execu- 
tive chooses to be reactive or proactive; whether 
he or she will simply ride the currents of change 
and hope for the best, or whether he or she will 
deliberately attempt to harness and _ control 
change. The former is a crisis or dilemma manag- 
er; the latter is the kind of manager we should 
be training to assume mantles of leadership; the 
kind of manager who has a sense of mission as 
well as vision; the manager who will ensure that 
the correctional organization thrives rather than 
merely survives. 

Regardless of what the state-of-the-art may be 
in corrections today, if there is need—and surely 
there is—to improve and to enhance correctional 
organizations and service delivery systems tomor- 
row, then only accountable managers can perform 


this task. But, they cannot possibly engage in 
such a task unilaterally. Superordinates, staffs, 
and communities must also be involved; that is, 
there must be a team effort. 

But, such an organizational thrust also has to 
be directed toward the fulfillment of defined goals 
and objectives that are reasonable, appropriate, 
responsive to community values, and achievable 
with what probably will be continuing limited 
resources. Therefore, it is not just sound manage- 
ment which is required—strong leadership is 
needed as well. Otherwise, we will continue to 
experience a failure in correctional management, 
a failure that is likely to become more and more 
irreversible. 

Both the content and process of corrections is 
changing in this implosive age of technology, 
communications, and information. The correctional 
manager must be committed not only to redirect- 
ing and evaluating routine services and programs, 
he or she must be concerned as well about such 
issues as automation, staff development, accredi- 
tation, standards, records management, liability, 
workloads, diminished resources, victim concerns, 
and more critical relations with other elements 
within and outside of the network of criminal 
justice administration. 

Thus, if the contemporary correctional manager 
desires success, then he or she will have to fulfill 
Emerson’s dictum that man is great “not in his 
goals, but in his ‘transitions.” These transitions 
from the corrections of today to the corrections of 
tomorrow are no doubt possible, albeit with some 
qualifications. 

It is a cliche to offer “cautious optimism,” but it 
appears that is the appropriate sense of where we 
are and where we can and ought to be in the 
immediate and long-terms futures. But, to ensure 
that success occurs, we must look te the “compe- 
tence process,” as Jay Hall (1980, p. 46) suggests, 
a process .. . “which may be set in motion to 
harness the abundance of talent and energy avail- 
able in our organizations . . . (because) people are 
capable of doing what needs to be done.. .” 

Hall adds (p. 47) that only the manager is in a 
position to guide the organization, and when 
managers discourage competence and create: 

. . impersonal organizations which are insensitive to the 
human need for efficacy and worth, managers have afforded 
contexts which frustrate the expression of competence. And 
they have replaced an attitude of hope among workers with 
one of despair. Productivity is but a mirror of the attitudes 
and aspirations management has encouraged among those 
who do the organization’s work. 

In Requisite Organization, author Elliott Jaques 
(1989, p. 130) essentially takes the same position, 
namely that success can be achieved provided 
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managers recognize that the single most impor- 
tant resource available is that of a satisfied and 
involved staff. Further, it is an organization that 
is committed to a: 


. human systems philosophy—a philosophy that is con- 
cerned with the work and social interaction of human 
beings in social systems. 


Jaques adds (p. 129) that the core of the phil- 
osophy is the building of “requisite social sys- 
tems” in two interconnected senses: 


First, providing for effective human working interaction and 
development in a setting of mutual trust and shared values 
and commitment. Second, holding people accountable for 
such interaction in relation to the effective achievement of 
the objectives of the institution. 


Garrett Heyns, who was the executive director 
of the Joint Commission on Correctional Man- 
power and Training, probably summarizes our 
current problems and issues associated with the 
future success or failure of correctional manage- 
ment. He said (as quoted by Sanfilippo (n.d., p. 
10): 


I have told you about what’s wrong (in corrections) and 
how to right these wrongs. Now I’m going to tell you who 
must lead the change. The line workers can’t do it. The 
specialists often don’t have the time or the clout. It’s the 
managers who must take the reins. And I don’t just hold 
the reins and let the horse stand idle. I mean you must get 
on the horse and get it moving. (Emphasis added) 
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The Status of Education and 
Training in Corrections 


By DIANNE CARTER 
President, National Academy of Corrections, Boulder, Colorado 


Introduction 


HE JANUARY 1991 issue of the Criminal 

TY sustce Newsletter states that the United 

States leads the world in incarceration. Re- 
portedly, the United States has 426 prison and jail 
inmates per 100,000 residents. Such rate surpasses 
that of the second-ranking nation, South Africa, 
which incarcerates 333 per 100,000, followed by the 
Soviet Union, with 268 prisoners per 100,000. 
Further, the figures indicate that the incarceration 
rate in the United States is 4 to 10 times greater 
than that of the Western European countries and 
Japan. 

This countrys burgeoning offender population 
draws attention to the need for more corrections 
facilities, programs, and personnel. The current 
demand of correctional systems for well-trained 
employees is unprecedented in correctional ex- 
perience. Simultaneously, the competition for 
resources to address facility and operational needs 
is unsurpassed. However, when correctional manag- 
ers are forced to make the hard choices between 
whether funds go to custody staff or training, the 
decision frequently is made in favor of custody 
requirements. Unfortunately, such circumstances 
and the lack of training which results can leave 
members of the corrections community handicapped 
in their ability to address their functions in an effi- 
cient and effective manner. 

At a time when corrections faces increased 
management complexity and a more diverse correc- 
tional population, staff training becomes essential 
and can ill afford cutbacks. In order to perform 
their job functions, correctional workers must 
receive adequate preparation. This includes not only 
appropriate training and orientation to their job 
assignments, but on-going in-service training to 
enable them to assume increasing responsibilities. 
Moreover, training should go beyond pre-service 
orientation to the employee’s particular job assign- 
ment and provide an opportunity for the organiza- 
tion to impart its mission, values, vision, and 
culture. Too often in corrections, only worker skills 
are targeted for training, and the organization 
misses a significant opportunity to communicate its 
vision and mission. 


Participation of Managers 


Corrections cannot expect to have a top-notch 
workforce without having made an investment in 
top-notch education and training programs. Organi- 
zations clearly communicate how they value train- 
ing and education by the resources directed toward 
staff preparation, both at the pre-service and in- 
service levels, and by upper level management’s 
involvement in the training process. In a number of 
correctional systems, the executives and their 
immediate staff are intricately involved in the 
training functions. The involvement of top manage- 
ment in training demonstrates to subordinates the 
importance placed on the training function. 

Other strategies that clearly communicate to 
employees the importance of training, as well as 
the importance of the worker’s role in the agency, 
include: 


¢ the regular attendance of the executive at 
training graduation ceremonies 


¢ the careful selection and promotion of training 
staff 


¢ the organizational proximity of the training 
unit to the executive 


¢ the resources dedicated to training. 


David T. Kerns, chief executive officer of Xerox, 
underscores the need for an organization to heavily 
invest in training initiatives and to intricately 
involve managers in the training process. Using 
agency managers as trainers recognizes the talents 
within the organization and strongly communicates 
that “no one knows our business like us.” Kerns 
states that training represents one of the company’s 
best vehicles for communication. He reports that 
since Xerox increased its training initiative and use 
of the management team in training, staff surveys 
have reflected a significant increase in recognition 
of the organization’s priorities, at the 94 percent 
level. 

Xerox also found that promotions and assign- 
ments sent a clear message about what manage- 
ment thought was important. These were effective 
in changing the organizational culture. In 1990 
Xerox was the recipient of both the 1990 American 
Society of Training and Development Award and 
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the Malcolm Baldridge National Quality Award, 
recognizing Xerox’s initiatives in training. 

Correctional training departments need to be on 
the forefront of new and emerging issues. The 
correctional population is changing significantly, 
and new strategies and programs need to be 
designed. Rapid change creates one of the most 
complex problems facing trainers: They need to be 
aware of new ideas and be able to integrate them 
into training, and do so rapidly. For that reason, 
the training manager needs to be an_ integral 
member of the management team. This capacitates 
the system to be responsive to change and to be 
proactive in addressing change. 


Educational Programs 


At one time organizations only had to address 
basic job entry training. Increasingly, they need to 
provide for the educational deficits of their work- 
force. Harold W. McGraw, Jr., retired chief execu- 
tive officer of McGraw-Hill, reports that illiteracy 
costs companies in low productivity, accidents, poor 
production quality, and lost management time. 
Xerox chief Kerns reports that American business 
is already spending $50 billion a year to bring 
personnel up to the level where they can be trained 
for specific company work. 

Two factors seem to be specifically impacting the 
workforce. One is changing demographics, and the 
other is rapidly changing technology. The changing 
demographics reported in Workforce 2000 indicate 
that there will be fewer people educated to perform 
entry level work in industry, government, and the 
military. Not unlike the business community, 
corrections will increasingly experience this same 
problem, if it hasn’t already. Corrections already 
faces a reduced labor pool, and many within this 
group do not possess the requisite education skills. 
Increasingly the responsibility may fall to correc- 
tional agencies to provide both pre-service orienta- 
tion and basic remedial education. 

The 1990 Training’s Industry Report surveyed 
organizations and found that there was an increase 
in the number of organizations that train employees 
in reading, writing, basic mathematics, and English 
as a second language. According to the survey re- 
spondents, 15 percent of all organizations with 100 
or more employees now offer remedial training. 
That’s up from 11 percent in 1989. 

Interestingly, the Commission on Skills of the 
American Workforce released a report during the 
summer of 1990 indicating that although many 
employers were concerned about the basic skills 
shortage among their workforce, especially entry 
level workers, few of these employers were really 
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talking about a lack of academic skills. “Most 
(employers) actually are referring to characteristics 
such as reliability, a good attitude, a pleasant 
appearance, and a good personality.” A review of 
training concentrations for both correctional and 
non-correctional organizations does evidence sig- 
nificant training emphasis on interpersonal com- 
munications and related courses. This might sug- 
gest that many organizations already are dedicating 
more resources than they realize to basic skills. 


Industry and Corrections Comparison 


Training’s Industry Report cites that about 39.5 
million Americans—‘roughly one-third of the entire 
U.S. workforce”—would receive some sort of formal 
training from their employers during 1990. This 
was an increase over 1989. These individuals were 
projected to participate in almost 1.3 billion hours 
of training during 1990 at an expenditure of more 
than $45 billion. 

Middle managers receive the highest percentage 
of training in business organizations. Although 
there isn’t readily available data regarding correc- 
tional organizations, what information exists would 
seem to indicate that few correctional organizations 
approximate that level of training for middle 
managers. The majority of correctional resources 
are directed toward pre-service, entry level person- 
nel. The intensity of training in corrections would 
also be at the pre-service level. Although many 
states require continuing in-service, this require- 
ment is not rigorously enforced due to the competi- 
tion for existing resources. This is unfortunate, 
since these middle level managers and first-line 
supervisors are in key positions within the correc- 
tions community to set the direction and mission of 
their organizations. 

Where do these individuals receive their training? 
Not unlike businesses, correctional organizations 
use their own trainers, managers, and technical 
experts to provide training for entry level person- 
nel. In these instances, training programs and 
seminars are primarily designed by in-house staff. 
This pattern changes significantly when you begin 
to look at training for management staff. While 
management staff receives a combination of internal 
and external training, there appears to be a pattern 
which indicates that the higher the individual is 
placed in the organization, the more likely he or 
she is to receive training outside the organization. 


Instructional Strategies 


The instructional strategies most commonly used 
by organizations include videotapes, followed by 
lectures, one-on-one instruction, audiotapes, self- 
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study programs, video-conferencing, teleconferencing, 
and, finally, computer conferencing. Although it 
may seem surprising that videotapes have sur- 
passed lectures, it must be noted that the respon- 
dents to the industry survey only indicated if they 
used a strategy, not how much it was used. Organi- 
zations usually incorporate multiple instructional 
strategies depending upon the desired behavioral 
outcome of the training. 

Although computers are used as teaching devices, 
most organizations use them to teach computer- 
related skills. Only 26 percent of businesses using 
computer-based training reported the use of com- 
puters to teach technical skills not related to 
computer operations. Another 17 percent reported 
using computers for training non-technical skills 
such as management and interpersonal skills. 
Corrections also tends to limit its computer training 
to computer applications such as management 
information systems. 

Although it is commonly thought that interactive 
video is frequently used in training, Training’s 
survey indicates that it is not used often as a 
training intervention. Of those surveyed, only 15 
percent of the respondents stated that they used 
interactive video. This percentage has remained 
relatively stable over the last 4 years. Among the 
group that reports use of interactive video, there 
has been a steady increase in the use of videodisc. 
Use has grown from 18 percent in 1986 to a 
current 41 percent. Although this may reflect a 
rapid growth, videodisc still represents a very small 
portion of those strategies used in training. Of 
those using videodiscs, 89 percent are using ready- 
made programs. Florida Department of Corrections 
is probably the largest user and developer of video- 
discs specifically for correctional use. The Federal 
Bureau of Prisons and the National Academy of 
Corrections are also exploring this strategy. 

Although correctional training departments 
continue to expand their use of technology in 
training, the most common approach continues to 
be the lecture strategy supported by other ap- 
proaches. Most agencies have access to basic audio- 
visual equipment and use it regularly. Such support 
materials as videotapes, audiotapes, films, case 
studies, and simulations continue to be widely used. 
One new strategy being explored by the National 
Institute of Corrections is the use of telecommunica- 
tions applications for training. Although corrections 
can benefit from the lessons learned in business 
training, corrections uniqueness should be con- 
sidered. Materials developed for the business world 
can find application in corrections, but should be 
modified to reflect correctional examples and 


circumstances. 
Money Spent on Training? 


Not unlike other U.S. organizations, correctional 
agencies are tightening their belts in response to 
the economy and the competition for resources. This 
“hold-the-line” posture, or in some cases, cutback 
mode, is forcing training departments to look at 
other strategies for delivery of services. Training 
departments in both the public and private sector 
are increasingly being asked to do more with less. 
Although this may originally be viewed as a hard- 
ship, it provides the training department with the 
opportunity to carefully analyze the use of training 
strategies. All instructional methods do not cost the 
same amount, nor do they achieve the same be- 
havioral outcomes. Each training department needs 
to continuously evaluate its training strategies for 
cost effectiveness. 

Organizations are also spending less on external 
training services and customized training materials. 
Again, although specific data are lacking on the 
exact dollars dedicated to training in corrections, 
many systems report stability, at best. However, 
the resources are deployed differently. The variety 
of training programs is more limited, and entry 
level training programs are consuming an increas- 
ing majority of the training budget. 


Correctional Training Standards 
and Requirements 


The professionalization of training in corrections 
has followed a long and strenuous path. In many 
respects, corrections has been slow to recognize the 
value of training and the impact it can have on the 
total organization. Unfortunately, training has 
frequently been viewed as an avenue to prepare 
someone to assume his or her first correctional 
assignment, focusing entirely on the individual’s 
skills rather than the potential development of the 
organization. Training can have a direct impact on 
the overall performance of the organization, result- 
ing in improved consistency of operations, increased 
appropriate implementation of policies and pro- 
grams, and an opportunity for the communication 
of organizational values, culture, and ethics. 

Historically, staff training functions have been 
limited both in resources and in staffing. They were 
isolated from top level management in the process 
of policy development. And, as current trends 
demonstrate, the training department is frequently 
the first hit by budget reductions. Training needs 
to be viewed not as a frill of an organization, but 
rather an essential component that facilitates the 
effective operation of an agency. 
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It was not until the late 1970’s that the Ameri- 
can Correctional Association (ACA) Commission on 
Accreditation specified the first training standards. 
ACA not only identified specific standards for 
selected positions within correcticns, but also 
established requirements identifying essential 
training topics, number of hours for pre-service 
(120, and annual in-service, 40), and specified basic 
administrative and policy support requirements for 
training programs. 

In 1979, the American Association of Correctional 
Training Personnel (AACTP) undertook an initiative 
to develop standards that specified the critical skills 
required for effective classroom performance of 
trainers. These included standards for classroom 
presentation skills, instructional performance 
objectives, and written lesson plans. This initiative 
was further expanded in a second project in 1985 
to develop standards for the structural support of 
staff training programs by correctional organiza- 
tions. In addition, specific policies and standards 
were established which included: 


A designated person with managerial 
responsibility for training. 

Adequate resources for training implementa- 
tion. 

Use of a training advisory committee(s). 

A written needs assessment. 

An agency-wide written training plan based 
on the needs assessment. 

Written curriculums based on the results of 
needs assessments. 

Systematic scheduling, delivery, and docu- 
mentation of training. 

8. An evaluation plan addressing both training 

content and delivery methods. 

In 1987, AACTP initiated a third project to 
redefine training programs and to establish stan- 
dards. A training program was defined as 

a planned training intervention, developed and delivered with 

the intent of changing, improving, and/or developing job 

related skills, knowledge and abilities. The intervention may 
be of varying lengths and include a variety of methods such 


as self-study programs, classroom training, on the job 
training, practical exercises and job related practicum. 


State and Local Requirements 


A review of state and local correctional training 
requirements evidences a significant discrepancy 
with stated practices. Not only is there a significant 
variance among localities and states in the require- 
ments for training, both at the pre-service and in- 
service levels, but in many instances there appears 
to be a variance in actual practice. In 1984, the 
National Institute of Corrections (NIC) Information 
Center conducted surveys for state training require- 
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ments for probation and parole officers, correctional 
officers, and jail officers. It should be noted that 
the state requirements presented in this article may 
have changed since the original data were collected. 


Probation and Parole Officer Requirements 


In 1984, when the NIC Information Center 
completed its survey of state requirements, it found 
that 41 states required some level of training for 
both probation and parole officers. In some instan- 
ces, the training was required by law of all “peace 
officers,” and in other states training was mandated 
by the department of corrections or the specific 
agency responsible for probation or parole. Those 
responding from states where a formal classroom 
training requirement did not exist indicated that 
on-the-job training was provided to orient new 
officers to their responsibilities. In states with 
combined authority for probation and parole, the 
training hours required ranged from 0 hours in six 
states up to 260 hours in Utah. 

Several states required this training to occur 
within the first year or before the job assignment. 
The majority of the states with combined authority 
placed a 6-month time limitation in which the 
training should occur. Several states established 
unique standards. For example, Wisconsin varied its 
requirements based on the individual’s prior ex- 
perience and academic achievement, and, in West 
Virginia, training was delegated to the local author- 
ity. States with separate agencies having respon- 
sibility for probation and parole tended to vary the 
requirements. In some instances, more training 
hours were required for probation than for parole, 
and in other states, that pattern was reversed. The 
most commonly stated requirement, 40 hours of 
training, reflected the ACA standards. Again, the 
time limit for completion of this training varied, as 
it did in states with combined authority for proba- 
tion and parole services. 

Forty-four of the states required some in-service 
training of officers. Most states required the ACA 
standard of 40 hours of in-service training annual- 
ly. 

Training topics most commonly include probation 
and parole liability, client supervision, presentence 
report preparation, criminal law/legal issues, and 
interviewing. Seventy-five percent of the agencies 
reporting also identified topics such as the crimi- 
nal justice system structure, classification, counsel- 
ing, substance abuse, interpersonal communication, 
community resource development/management, and 
special offender treatment. Twenty-five of the 30 
states with combined authority for probation and 
parole require in-service training of all officers 
annually. Eight states with separate authority 
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require training of all probation and parole officers, 
and two states did not require training of either. In 
the remaining four states reporting, two require in- 
service training for parole, but not probation, and 
the reverse is found in the remaining two states. 
Although many of the states provide the correction- 
al training internally, some contract with private 
trainers to deliver portions of their training pro- 
grams. 

In 1988, as part of another NIC survey, com- 
munity corrections administrators were asked to 
discuss the training offered to managers in their 
agencies. Of the 55 agencies responding to this 
question, 43 provided training to managers or 
agency executives, 12 did not. When asked to 
identify areas in which training would be most 
useful, the community corrections administrators 
identified resource management, time management, 
action planning, employee motivation, and team 
building as priority topics. 

In a 1991 survey of state and local practices in 
probation systems, the most common minimum 
requirement for both pre-service and in-service 
training is 40 hours. The average number of 
training hours needed to meet state requirements 


for pre-service is 116 hours, excluding Oklahoma, 
which requires 520 pre-service hours. 


Correctional Officer Training Requirements 


Survey results conducted by the corrections 
Compendium (1990) indicate that virtually every 
state requires at least a minimum of 120 hours of 
pre-service training for correctional officers. Many 
states significantly exceed this requirement. For 
example, Connecticut requires 13 weeks and Florida 
451 hours. More than 50 percent of the states 
reported a minimum of 40 hours of in-service 
training required annually of employees. Some 
states required more, others less, and some did not 
specify. 

In June 1984, the National Institute of Correc- 
tions Information Center completed an earlier study 
of state training requirements for correctional 
officers. Responses were received from 46 of the 50 
states. While each state prescribed a formal train- 
ing program for new correctional officers, specific 
aspects of the training programs differed greatly. 
Most states required the minimum 40 hours es- 
tablished by ACA; however, this varied up to 320 
hours, as in the State of Florida. Several states 
required on-the-job training for new officers, while 
the majority of the states required training to be 
completed prior to assignment. Most states provided 
training internally for correctional officers. Only 14 


of the reporting states indicated that they contract 
with private trainers for portions of their training 
programs. 

Only 33 of the reporting states require in-service 
training for correctional officers, and usually the 
number of hours required (40) was based on ACA 
standards. As discussed earlier, the requirements to 
provide in-service training do not necessarily ensure 
that the training will be available. A comparison of 
the NIC and Compendium surveys seems to indi- 
cate that states are increasingly requiring more 
preparation for correctional officers at the pre- 
service level. This does not appear to be the case 
for in-service. 

Correctional training programs have turned 
increasingly to technology to deliver or augment 
existing instructional programs. Increased use has 
been noted in the areas of videotapes, video discs, 
and computer-assisted instruction. State training 
departments vary in the degree to which they 
utilize technology in their training programs for 
correctional officers. However, an increase in 
technology utilization has been reported. For the 
most part, states appear to be following the ACA 
guidelines with regard to training topics. 

Information regarding the actual expenditures on 
correctional training is lacking because states 
account for correctional training costs in a variety 
of ways. This makes it almost impossible to deter- 
mine actual expenditures for correctional training. 

In 1990, the Center for Study of Crime, Delin- 
quency and Corrections (CSCDC) at Southern 
Illinois University conducted a survey of personnel 
training in state prison systems. Of the 50 state 
prison systems surveyed, 32 responded. Of those 
states reporting, 21 had established independent 
academies that served corrections exclusively. Eight 
states describe an academy model that serves 
multiple state agencies, and the remaining three 
programs serve single institutions. 

The study conducted by CSCDC indicates that an 
independent academy has the advantage of provid- 
ing the prison department control over the training 
and of ensuring that the curriculum is oriented to 
its own concept of training. The information col- 
lected indicates that many of the programs rely on 
adjunct instructors. Of these, little data were avail- 
able regarding their certification of competence. 

In some systems, the executives and middle 
managers provide training for certain categories of 
trainees. Multi-agency academies demonstrate the 
largest average number of staff members and also 
the highest average number of full-time instructors. 
However, the independent academies, dedicated to 
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prison training, had easier access to personnel from 
the department of corrections for the purposes of 
training. The data uniformally indicated that 
training technicians, those with specific knowledge 
in curriculum development and evaluation, were in 
low supply. This shortage could significantly impact 
the effective design of training programs. This 
study also indicated that independent academies 
averaged the greatest number of hours of instruc- 
tion (188.98) per trainee. 

In summary, it appears that many of the training 
programs surpass the basic ACA preservice required 
standards and, in fact, are making a significant 
effort to expand beyond the security aspects of 
correctional officer work. 


Jail Officer Training Requirements 


In August 1982, the National Sheriffs’ Association 
reported on The State of Our Nation’s Jails. This 
report cited that “jail training is still extremely low 
priority in local facilities.” This report further 
emphasized that personnel issues have consistently 
been the number one problem in jail operations and 
that most state and local governments have default- 
ed on their responsibility to give training to jail 
officers on any consistent basis. Since the 1982 
report, jail training has been mandated in 27 states 
with an additional 5 states developing programs 
that would require training. Early in 1985, the NIC 
Information Center conducted a telephone survey of 
mandated training in local jails. 

Programs in 26 of the 50 states responded to the 
survey, excluding systems with state-operated jails. 
Of these, 14 states indicated that training was 
mandated by state law. Respondents in six other 
states reported that training programs were ad- 
ministratively established in either the department 
of corrections or by another state agency, four 
training programs were the direct result of state- 
developed jail standards, and the remainder ap- 
peared initiated due to Federal court orders. Of 
those states responding, required hours for training 
ranged from 36 in Texas to 320 in Florida. Most 
states lacking mandatory training requirements 
tended to provide training on a voluntary basis. As 
of the date of the survey (1985), some of those 
states which did not have legislatively mandated 
training were making efforts to introduce legislation 
that would require training of all officers. 

The majority of states which required training 
mandated it within the first year of assignment. Of 
those states that required training of new officers, 
only half also mandated in-service training. Train- 
ing appeared to occur at a variety of sites, includ- 
ing state, regional, or local facilities. The topics 
that were included in jail officer training were 
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primarily those recommended by ACA in its Stan- 
dards for Local Adult Detention Facilities. 

Although the surveys reported are several years 
old, it appears that most training for correctional 
professionals has been guided significantly by ACA 
standards. The majority of state and local require- 
ments seem to address, at minimum, the standards 
cited for particular constituency groups. ACA 
affiliate organizations, such as the American As- 
sociation of Correctional Training Personnel, have 
enhanced training requirements and standards for 
their membership. This appears to be a prevalent 
trend among correctional affiliate groups. Of the 
three correctional groups addressed, prisons, jails, 
and community corrections, it appears that the 
requirements are more actively enforced for profes- 
sionals entering prison assignments, followed by 
community corrections and, finally, jails. This 
outcome is probably due to inmate litigation which 
has questioned the competency of correctional staff 
in the prison environment. Many agencies do not 
require specific standards of knowledge or skill for 
the assignment as a correctional trainer. No doubt 
this adversely impacts the effectiveness of pro- 
grams. 


Summary 


Current trends would tend to indicate that 
training budgets in corrections are sustaining 
significant cuts. As competition for limited resources 
increases, training tends to be viewed as a less 
essential task. When these resources become more 
limited, organizations tend to focus more on pre- 
service rather than in-service activities, and in- 
dividuals with custody responsibilities receive 
priority. Realistically, it would be difficult to 
challenge the choice of providing training directed 
at custody staff; however, an organization does 
handicap itself in its future potential by this 
limitation. 

Of significant support to state and local agencies 
are the services provided through the Federal 
Government, such as the National Academy of Cor- 
rections, and professional organizations responsive 
to correctional practitioners. Some of the primary 
organizations, such as the American Correctional 
Association, National Sheriffs’ Association, American 
Probation and Parole Association, American Jail 
Association, and the American Association of 
Correctional Personnel, all provide training oppor- 
tunities within the context of their conferences as 
well as individual intensive training programs. 
These efforts help support training initiatives in the 
corrections field and assist state and local agencies 
in attaining their professional goals. Without their 
support, many agencies would not have access to 
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training. Ultimately, the training of correctional 
personnel rests on the management principle that 
staff are critical to the accomplishment of agency 
goals. 

* * * * 


Subsequent to the writing of this article, the 
Training Resource Center, Eastern Kentucky 
University, presented the paper, Correctional and 
Juvenile Justice Training Directory of North Ameri- 
ca: Establishing a Baseline (Academy of Criminal 
Justice Sciences, March 5-9, 1991, Nashville, 
Tennessee). The paper discusses the Center’s survey 
of 223 correctional and juvenile justice agencies in 
the United States and Canada conducted to deter- 
mine how, where, and by whom training was 
provided to the professional staff of the various 
agencies. For further information, readers may wish 
to write to the Training Resource Center, Eastern 
Kentucky University, 217 Perkins Building, Rich- 
mond, Kentucky 40475-3127, or call 606/622-1497. 
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The Value of Corrections Research: 
Learning What Works 


By JOAN PETERSILIA, PH.D. 
Director, Criminal Justice Program, The RAND Corporation 


policy remains in disarray. We are un- 

sure of what works and what ought to be 
done; priorities appear confused and resources 
misallocated. A justifiable perception exists that 
Federal, state, and local governments are largely 
paralyzed in their efforts to develop a sound 
corrections strategy. Perhaps most importantly, 
corrections is not being directed by those who are 
the most knowledgeable about it; instead, policies 
appear driven by public opinion, fear, and politi- 
cal hype. 

One of the biggest challenges now facing correc- 
tions is to regain control of the profession. One 
direct and effective way to do this is through 
research. Those who can quantify what they do, 
with whom, and to what benefit will have a com- 
petitive advantage. 

Too much of current corrections practice is 
based upon untested assumptions, the validity of 
which rests on tradition or common sense, and 
not on proven effectiveness. Inflation and sluggish 
economic growth mean that criminal justice agen- 
cies have less money for adopting future innova- 
tions or sustaining old ones. Now, more than 
ever, insights are needed that will enable target- 
ing of scarce resources on programs that are 
likely to succeed. 

This article reviews the current state of correc- 
tions research, discusses the evolving importance 
of policy experiments in learning “what works” in 
corrections, and suggests how research findings 
should appropriately be used in public policy 
debates. 


O UR NATION’S approach to corrections 


The State of the Art in 
Corrections Research 


If we are honest, we must admit that we don’t 
know the answers to most of the basic questions 
the public justifiably asks of corrections. For 
instance: Do community programs reduce recidi- 
vism rates? By how much? More than institution- 
al programs? Less than doing nothing at all? Are 
some offenders affected more than others? It is 
not that we can’t answer such questions, but 
rather that we have not had money, expertise, or 
willingness to answer them. 

The Federal Government is, by order of mag- 
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nitude, the largest funder of criminal justice re- 
search, and it has never chosen to spend more 
than a small fraction of 1 percent on such re- 
search. For every U.S. citizen, the National 
Science Foundation reports that Federal funders 
spend about $32 on health research, $4 on envi- 
ronmental research, $1.20 on education research, 
but only 13 cents on criminal justice research. 
And, dollars allocated to research have steadily 
decreased since 1980, as a proportion of all mon- 
ies spent on criminal justice. This allocation hard- 
ly accords with priorities of the American public, 
for which crime has nearly always ranked first 
among domestic policy concerns. 

That dismal investment has seriously affected 
both the quantity and quality of corrections re- 
search, and for the most part, it remains badly 
flawed. A major reason is the nature of the re- 
search itself. The vast majority of corrections 
research is descriptive, not evaluative. Yet, policy- 
makers and practitioners typically want answers 
to the question: “Did the program work?” Answer- 
ing that question requires credible program evalu- 
ations, which are rare in criminal justice. Even 
when program evaluations are attempted, re- 
searchers and practitioners often fail to create 
adequate control groups. In other words, they end 
up comparing apples with oranges, and the con- 
clusions remain ambiguous at best. 

Most corrections research is trying to discover 
whether there is a relationship between some 
program (e.g., intensive supervision) and some 
outcome (e.g., recidivism). To answer that ques- 
tion, researchers often compare two study groups. 
For example, they might compare the rearrest 
rates of those on intensive supervision with those 
of persons on routine parole. If they discover that 
intensive supervision cases have lower rearrest 
rates, the evaluation might conclude that the 
program “worked.” But such data are insufficient 
to claim that intensive supervision was respon- 
sible for the observed outcome. The lower recidi- 
vism rates may actually reflect systematic dif- 
ferences between the types of offenders placed on 
intensive supervision and on routine supervision. 

In fact, this is exactly what recently occurred in 
Georgia. Early data showed that persons on in- 
tensive supervision (ISP) had lower recidivism 
rates than persons on routine supervision. The 
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findings received considerable publicity and were 
used to expand the program, both within the 
state and nationwide. However, closer com- 
parisons of the two study groups showed that 
those placed on intensive supervision had less 
serious prior criminal records than offenders in 
the comparison groups (Erwin & Bennett, 1987). 
Since criminal record is known to be strongly 
associated with recidivism, the methodology had 
“stacked the deck,” thereby making ISP look ef- 
fective (for a review, see Petersilia & Turner, 
1990). fe 

Corrections research primarily consists of such 
“passive” research designs because they are easier 
to implement, less costly, and less intrusive than 
“active” research designs. With such passive de- 
signs, one simply looks at a program in operation 
with no attempt to actively manipulate the selec- 
tion of participants or the level of treatment they 
receive. With such designs, however, it is impos- 
sible to be sure that the “treatment” preceded the 
outcome or that the two study groups were 
equivalent prior to participating in the program. 
As a result, one cannot be confident about infer- 
ring that the differences in post-progam behavior 
are due to the program, and not preexisting dif- 
ferences among participants. 

The proliferation of this type of research has 
strained the relationships between researchers 
and practitioners. Practitioners who cooperate 
with researchers often expect that the final re- 
search report will provide a clear assessment 
about the program’s effectiveness. This expecta- 
tion is seldom realized, and practitioners are 
often left frustrated by the research enterprise, 
judging research results vague and complicated 
and the implications so couched in caveats as to 
be of little practical value (Petersilia, 1987). 

Researchers aren’t really to blame for this situ- 
ation. They know that it is nearly impossible to 
assess program effectiveness unless one engages 
in more active research, in which the researcher 
manipulates the assignment of cases into the 
comparison groups, so that the two study groups 
are equivalent in all aspects except that one 
group is given a treatment and the other group is 
not. Any subsequent changes observed in these 
groups can then be attributed with a high degree 
of confidence to the differences in treatments. 

Researchers have called for such experiments 
for more than 25 years, beginning with the Presi- 
dent’s Crime Commission in 1967. Yet significant 
progress on this front has been made only recent- 
ly. 


The Emerging Importance of 
Policy Experiments 
More than a dozen correctional experiments are 
now under way (or recently completed) across the 
nation, due to the collaborative efforts of a few 
researchers and host agencies, backed by the 
financial resources of the Bureau of Justice Assis- 
tance (BJA) and the National Institute of Justice 
(NIJ), U.S. Department of Justice. For example: 
¢ In Birmingham, Alabama, and Phoenix, Ari- 
zona, researchers are assessing the effective- 
ness of urine testing on offender criminality. 
In each city, convicted drug users are being 
randomly assigned to different supervision 
levels, which vary in their personal contact 
levels, use of treatment, and urinalysis. 


In Indianapolis, Indiana, researchers are 
testing the impact of electronic monitoring on 
probationers. Working with the district attor- 
ney, nonviolent felons who are granted pro- 
bation are being randomly assigned to a 
home detection program with or without the 
simultaneous use of electronic monitoring. 


In Salt Lake City, Utah, researchers are 
working with the juvenile court to measure 
the effectiveness of probation. Eligible youths 
are being randomly assigned to three super- 
vision levels: no contacts, routine supervision, 
or intensive supervision plus treatment. 


In Ohio and New Jersey, researchers are 
working with corrections officials to compare 
the effectiveness of public versus private 
correctional facilities for juveniles. Eligible 
youths are being randomly assigned to tradi- 
tional state training schools or private-sector 
alternatives. 


In Detroit, Michigan, and Pittsburgh, Penn- 
sylvania, researchers are assessing the effec- 
tiveness of intensive aftercare for juveniles 
released from state training schools. Eligible 
youth are being randomly assigned to routine 
parole caseloads or an intensive aftercare 
program, which involves personal and family 
counseling, work and employment training, 
and more frequent surveillance contacts. 


In 12 sites across the country, researchers 
are assessing the impacts and costs of inter- 
mediate sanctions for serious adult felons. 
Eligible offenders are being randomly as- 
signed to either routine supervision or a 
locally developed intermediate sanction, 
which might include electronic monitoring, 
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house arrest, drug testing, and more frequent per- 
sonal contacts. 


Successfully implementing one of these experi- 
ments is extremely difficult and requires con- 
siderable time, resources, and energy from both 
the agency and research staff (see Petersilia, 
1989). Yet, when successfully completed, these 
experiments are likely to provide more solid and 
credible information than has ever existed before 
on the effects of correctional interventions on 
offender behavior. 

For most of these efforts, results are just now 
being published. How corrections chooses to re- 
spond—and utilize—the research findings will 
likely dictate whether the progress recently being 
made is the first step toward accumulating a 
more solid body of information of “what works,” 
or whether this important collaboration proves 
short-lived. 

If the research results show favored programs 
effective, administrators will likely judge their 
time with researchers well-spent. But, what if the 
results fail to show that the program made a 
difference? It is true that researchers often dis- 
cover that they know a good deal more about 
what doesn’t work than about what does. Some 
will take this to mean that researchers are mere- 
ly critics who have nothing “positive” to offer. 
Administrators may well believe that their efforts 
provided them with nothing useful or, worse, pro- 
vided their opponents with stronger evidence that 
their programs were ineffective. The door that 
has been gradually opening over the last 5 years, 
permitting important collaborative efforts between 
scholars and practitioners, may begin to close. 

It is important that the progress continue. 
Research findings, regardless of their nature, 
need not be threatening. When they are perceived 
as such, it is due to a misunderstanding of the 
appropriate use of science in public policy de- 
bates. 


How Research Should Be Used in 
Policy Deliberations 


Research should contribute to policy and prac- 
tice but is not meant to provide the sole or even 
primary basis for it. In other words, research 
findings are meant to inform policy, not make it. 

I use the word “inform” advisedly. Research is 
not and cannot be an unambiguous guide to poli- 
cy: Though a useful source of knowledge, that 
knowledge usually makes statements about rela- 
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tionships between two or more phenomena (such 
as, the relationship between intensive supervision 
and recidivism). The fact that X produces a 
change in Y is not, in itself, sufficient grounds for 
a policy decision about Y; nor is the evidence that 
a change in X does not have any effect on Y 
sufficient grounds for abandoning an intervention 
based on X. 

It may turn out, for instance, that research 
based on the experiments above fails to demon- 
strate that increasing supervision and services to 
probationers reduces recidivism. That finding, by 
itself, does not provide compelling grounds for 
disbanding intensive supervision efforts. There are 
moral, justice, and economic issues that must be 
considered, along with the scientific findings (see 
Tonry, 1990, for some of ISP’s latent goals). It is 
quite possible that intensive supervision efforts 
are justified, regardless of their impact on recidi- 
vism, for purposes of proportionality in sentenc- 
ing, cost savings, or a myriad of other organiza- 
tional and bureaucratic goals. Judgments about 
whether or not a program should be continued 
are, in the final analysis, not solely scientific 
judgments. 

Researchers have a _ responsibility to provide 
policy relevant information, but correctional lead- 
ers have the responsibility to derive policy pre- 
scriptions, based on research and other considera- 
tions. If each takes those responsibilities serious- 
ly, we will establish a cumulative body of infor- 
mation about what works. With such data, we 
should again be able to inspire the confidence of 
policymakers and the public and ultimately re- 
turn the development of policy back into the 
hands of corrections professionals—where it clear- 
ly belongs. 
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An Overview of National 
Corrections Statistics 


BY STEVEN D. DILLINGHAM, PH.D. AND LAWRENCE A. GREENFELD* 


the statistical arm of the United States 

Department of Justice. By U.S. Govern- 
ment standards, it is a small agency consisting of 
about 50 full-time employees, just over half of 
whom are professional statisticians. The Bureau 
was established by law in 1979 under the Justice 
System Improvement Act and has been reautho- 
rized by the Congress twice since then—in 1984 
under the Justice Assistance Act and in 1988 
under the Anti-Drug Abuse Act. Annually, BJS 
receives a direct appropriation of about $25 mil- 
lion. The BJS statutory mission is to: 


—collect, analyze, publish, and disseminate 
statistics on crime, victims of crime, criminal 
offenders, and operations of justice systems 
agencies at all levels of government; 


—provide financial and technical support to 
state criminal justice statistical and operating 
agencies; and 


fi HE BUREAU of Justice Statistics (BJS) is 


—analyze national information policy on such 
issues as the privacy, security, and confiden- 
tiality of criminal justice information and the 
interstate exchange of criminal records. 


Each reauthorization included new and addi- 
tional tasks assigned to BJS. Most important has 
been the evolving mandate to improve the quality 
of Federal and state criminal history records. BJS 
produces about 43 to 50 statistical publications 
per year covering a wide range of topics and 
issues. BJS, through its Justice Statistics Clear- 
inghouse at the National Criminal Justice Refer- 
ence Service, distributes more than three-quarters 
of a million copies annually of BJS reports and 
documents. In addition, through the National 
Archive of Criminal Justice Data at the Univer- 
sity of Michigan, BJS makes available a wide 
variety of machine-readable datasets covering 
most BJS statistical series. BJS also administers 
the National Drug Crime Data Center and Clear- 
inghouse. On average, statistics on correctional 
populations, agencies, and facilities result in ap- 
proximately 15 publications each year. 


*The authors are both with the Bureau of Justice 
Statistics. Dr. Dillin is director of the Bureau, and 
Mr. Greenfeld is chief, Correctional Statistics Program. 
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Historical Corrections Statistics 


In 1850, the Federal Government, in coopera- 
tion with the states, as a part of the 7th Decen- 
nial Census of the Nation, initiated the first 
count of prisoners held in each of the 32 states 
and in the then-existing territories of Minnesota, 
New Mexico, Oregon, and Utah. The Census of 
1850 described the characteristics of the prisoners 
confined in each jurisdiction with respect to race, 
age, sex, nativity, and place of birth. This report, 
from 140 years ago, also provided per capita im- 
prisonment rates by race. In addition, the report 
from the census described the characteristics of 
persons held in local jails in seven states. 

Between 1850 and 1870, U.S. marshals admin- 
istered the census of prisoners as part of a spe- 
cial schedule of social statistics. The 1880 census 
targeted the enumeration of persons held by all 
jurisdictions in the Nation and yielded a series of 
incarceration rates for the states. In a special 
census of 1904, data on prisoners received from 
state courts were added to the growing list of 
descriptive information available for each state. 
The 1904 report broke down admissions by major 
and minor offense categories and included detail 
on sentences received by offense for each jurisdic- 
tion. In 1910, the introduction of the indeter- 
minate sentence was noted in prisoner statistics— 
37 percent of state prisoners entering that year 
had received an indeterminate sentence. Every 
state in the Nation supplied statistical data in 
1910 on offense distribution and sentence length; 
of the 136,472 adult and juvenile prisoners enum- 
erated that year, sentence length data were mis- 
sing for only 286 cases. 

The 1923 Census of Prisoners revealed that 55 
percent of those admitted to prisons that year 
had received an indeterminate sentence. The 
report observed that the increased use of the 
indeterminate sentence had led to wide ranges 
and disparities in sentencing. The 1923 report 
also described the prior confinement histories of 
the 147,000 new commitments during the year— 
nearly half of those admitted that year had previ- 
ously been incarcerated. Detailed data tables in 
this report provided new information on time 
served by sex and by offense for each jurisdiction. 
A supplementary report to the 1923 census ana- 
lyzed the relationship between the prisoner’s 
residence and the place where the crime occurred, 
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time spent as a resident of the state and county, 
educational status, age, marital status, who the 
prisoner had been living with and the age the 
prisoner had left home, earnings, employment 
history, prior adult and juvenile criminal history, 
and even the prisoner’s World War I service rec- 
ords. The prisoner data collection effort of 1923, a 
partnership between the states and the Federal 
Government, stands as a significant landmark in 
the history of correctional statistics. 

In 1926, the annual collection of prisoner statis- 
tics was begun by the Bureau of the Census. The 
stated goal of the data collection effort was to 
“show the application of penal policies for various 
classes of offenders and in different parts of the 
country.” That first report in 1926, the 65th an- 
niversary of which BJS now celebrates, provided 
the basic structure which guides current statisti- 
cal programs in corrections today. The delineation 
of common counting rules, definitions of report- 
able criminal justice statuses, uniform offense 
labels, and consensual schedules for reporting 
were all mapped out well before jurisdictions 
began participating in the Uniform Crime Report- 
ing Program of the Federal Bureau of Investiga- 
tion. 

Between 1926 and 1949, annual prisoner data 
were gathered and compiled by the Bureau of the 
Census. Between 1950 and 1971, responsibility for 
the program was shifted to the Federal Bureau of 
Prisons. In 1971, the National Criminal Justice 
Information and Statistics Service, the precursor 
to BJS, assumed the overall responsibility for 
National Prisoner Statistics, or NPS as the series 
has come to be known. Over the 65 years of pris- 
oner counts, several definitional changes were 
imposed with the goal of standardizing per capita 
rate calculations across jurisdiction. For example, 
in 1940, the counts of sentenced prisoners were 
limited to felons, a category of crime which varied 
from state to state in the duration of possible 
penalties, and in 1971 the term felon was dis- 
carded and “prisoners with sentences greater than 
1 year” was used. In addition, reportable counts 
changed in 1977 to a jurisdiction-based definition 
in order to include state-sentenced prisoners 
backed-up in local jails due to prison crowding.’ 


Current BJS Statistical Series in Corrections 


Over the years, various statistical series have 
been added to expand the information available 
on prisoners and to obtain information on other 
segments of corrections. In 1930, annual data 
collection on executions was begun and in 1933 
the first complete census of local jails was under- 
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taken. In 1965, annual parole data were first 
collected under the Uniform Parole Reporting 
Program, and in 1976 the first complete census of 
probation agencies was undertaken by the Federal 
Government. Counts of juvenile offenders in cus- 
tody were initiated in 1971 as a biennial series 
entitled “Children in Custody.” 

Currently, BJS sponsors more than 20 separate 
statistical programs on correctional populations in 
the United States. Each program requires a dif- 
ferent set of collection protocols, data processing 
specifications, and reporting schedules, plus sepa- 
rate listings of respondents and agencies. Togeth- 
er these series collect information from over 1,300 
Federal and state correctional facilities, 3,300 
local jails, 52 paroling authorities, and hundreds 
of probation agencies. The populations covered 
number about 4 million persons under the care, 
custody, or control of corrections agencies. 


Probation 


BJS collects annual counts and movements from 
all Federal, state, and local adult probation agen- 
cies in the United States. Descriptive information 
obtained includes race, sex, and ethnicity and the 
numbers on probation for felonies, misdemeanors, 
and driving while intoxicated. Data on the type of 
discharge are also obtained. Findings for 1989 
reveal that: 


e 2,520,479 adults were on probation nationwide on Decem- 
ber 31, 1989; 


* 1,567,156 adults entered probation supervision during the 
year and 1,433,104 were discharged from probation super- 
vision during the year; 


e 1,369 adults were on probation at yearend for every 
100,000 adults in the resident population; 


e 69% of the probation population were white, 30% were 
black, and 1% represented persons of other races; 


© 82% of the probation population were males and 18 
percent were females; 


© 47% of the probation population had been convicted of a 
felony, 31% a misdemeanor, and 21% had been convicted of 
a driving while intoxicated offense; 


¢ 39% of probationers had a sentence to confinement sus- 
pended, 12% were placed on probation in lieu of the imposi- 


tion of a sentence, and 47% were sentenced directly to 
probation; 


* among those discharged from probation, 68% exited by 
successful completion of their term, 4% were discharged as 
absconders, 5% were discharged to an outstanding detainer 
or warrant, 3% were incarcerated after conviction for a new 
offense, 11% were incarcerated on their current offense after 
violations of their conditional release, and 9% were dis- 
charged for other reasons such as death; 


* 41% of probation agencies reported having specialized 
units providing intensive supervision services and 27% of 
probation agencies reported using electronic monitoring. 
Over the decade of the 1980’s, cumulative 
growth in the number under probation super- 


vision was nearly 126 percent. During 1989, the 
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TABLE 1. CHANGES IN THE SIZE OF CORRECTION 
POPULATIONS, 1980-89 


Total 
corrections 


Year population Probation Jail Prison Parole 
1980 1,842,121 1,118,097 183,988% 319,598 220,438 
1981 2,008,287 1,225,934 196,785 360,029 225,539 
1982 2,194,364 1,357,264 209,582 402,914 224,604 
1983 2,476,836 1,582,947 223,551 423,898 246,440 
1984 2,690,704 1,740,948 234,500 448,264 266,992 
1985 3,013,123 1,968,712 256,615 487,593 300,203 
1986 3,241,960 2,114,821 274,444 526,436 326,259 
1987 3,468,593 2,247,158 295,873 562,814 362,748 
1988 3,746,671 2,387,740 343,569 607,766 407,596 
1989 4,059,433 2,523,716 395,553 683,367 456,797 
Total percent change 

1980-89 120.4% 125.7% 115.0% 113.8% 107.2% 


Note: Counts for probation, prison, and parole population 
are for December 31 each year. Jail population counts are for 
June 30 each year. 


8Estimated population counts. 
isoner counts are for those in custody only. 


probation population nationwide increased at the 
rate of about 2,615 additional new cases each 
week. 

During the coming fiscal year, BJS will initiate 
a major new effort to gather more detailed infor- 
mation on the probation population in the United 
States. A complete census of all probation agen- 
cies will be conducted in order to gather agen- 
cy-specific information on caseload size, presen- 
tence reporting, agency average daily investiga- 
tion and supervision population size and composi- 
tion, revocation procedures and frequency of revo- 
cation, programs and participation levels, residen- 
tial services, drug testing, employees and types of 
occupational specialization, and agency budgets. 
Subsequent to conducting the census, a national- 
ly representative sample of probationers will be 
selected for personal interviews regarding their 
criminal histories, drug and alcohol histories, 
various elements of their current offense (for 
example, a description of their relationship to 
their victim), and their use of weapons. Together 
the agency census and the survey of probationers 
should yield substantial additional information to 
supplement the annual population counts. 


Jails and Locally Operated Correctional Facilities 


BJS utilizes several different data collection 
programs to obtain both annual estimates of pop- 
ulations held in local confinement facilities and to 
provide detailed descriptions of the facilities and 
their populations. Annual population estimates 
are obtained from a national sample of jails. The 


sample is designed to capture all large jails (jails 
with an average daily population of at least 100 
inmates—such jails account for three-fourths of 
all jail inmates in the nation) and a stratified 
random sample of the remaining jails of smaller 
size. Information collected in the annual Jail 
Sample Survey includes population composition by 
age, sex, race, ethnicity, and conviction status; 
population movements; rated capacity and occu- 
pancy; the number of inmates held for other 
authorities; court orders; and deaths by cause of 
death. Data for 1989 reveal that: 


© 395,553 persons were held in locally operated jails and 
correctional facilities on June 30, 1989; 


© the jail population was 91% male, 51% white, 47% black, 
and 14% Hispanic; 


e during the year preceding the survey, there were more 
than 19 million admission and release movements; and 


e jails nationwide were operating at 108% of their rated 

capacities. 

Data on jails and jail inmates are also obtained 
through periodic censuses of facilities and sample 
surveys of jail inmates. Censuses of local jails 
nationwide have been conducted in 1970, 1972, 
1978, 1983, and 1988. The most recent census of 


the 3,316 local jails, conducted in 1988, revealed 
that: 


e California (64,216 inmates), Texas (29,439 inmates), 
Florida (28,236 inmates), and New York (25,928 inmates) 
held the largest numbers of persons in local jails—Georgia 
and the District of Columbia had the largest number of 
persons held in jail per 100,000 residents; 


* 12 percent of jails nationwide were under Federal or 
state court orders for specific conditions of confinement, and 
three-quarters of these were ordered to limit the size of the 
populations they housed; 


e more than 99,000 persons were employed by local jails 
nationwide; 


¢ two-thirds of all jails in the nation held an average daily 
population of fewer than 50 inmates—large jails, housing 
1,000 or more inmates, accounted for 1.5% of all jails but 
27% of all inmates; 

e locally operated jails maintained nearly 17.4 million 
square feet of housing space or about 51 square feet of floor 
space per person—jails in New Jersey provided the least 
space per person, on average, while those in North Dakota 
provided the most; 


* locally operated jails contained nearly 137,000 housing 
units (cells and dormitories) with an average of 2.5 persons 
per unit—45% of all inmates were held in housing units 
with at least 6 people in them. 

Between 1978 and 1989, jail populations nation- 
wide increased from 158,394 to 395,553, about a 
150 percent increase. In 1978, jails were found to 
be operating at about 65 percent of their rated 
capacity. By 1989, jails were found to be occupied 
at 108 percent of their capacities. 

In 1973, 1978, 1983, and 1989, BJS sponsored 
national sample surveys of the population in local 
jails. The surveys entailed face-to-face interviews 
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with large, nationally representative samples of 
persons, both convicted and unconvicted, held by 
local authorities. The instrument used in 1989 
gathered information from nearly 6,000 persons 
held in 407 local jails on their criminal histories, 
prior use of drugs and alcohol, offenses and sen- 
tences, who their victims were, their participa- 
tion in treatment programs, and numerous other 
demographic and family history characteristics. 
Each case had more than 900 individual items 
coded. Data for 1989 is scheduled for release in 
Spring 1991. 


Prisons 


BJS data on prisons and prisoners, as with 
jails, relies upon a wide variety of collection pro- 
grams to provide both annual counts and move- 
ments as well as to provide descriptions of the 
prison facilities nationwide and the populations 
they house. Prisoner counts are conducted three 
times per year: a June 30 count and an advanced 
and final yearend count. The mid-year count cap- 
tures information on the sex of inmates held in 
state and Federal prisons and categorizes inmates 
into three groupings: those with sentences greater 
than 1 year, those with sentences of a year or 
less, and those who are unsentenced.’ Prisoner 
data for June 30, 1990, revealed that: 

e the Nation’s state and Federal prison population reached 


a record 755,425 prisoners, an increase of 6% during the 
first half of the year and an annual increase of nearly 12%; 


® growth during the first half of the year translated into a 
weekly demand for approximately 1,650 new bedspaces; 


¢ half-yearly growth was most rapid in the Northeast (up 
6.8%) and least rapid in the South (up 5.4%); 


* the number of female prisoners increased by 71% during 
the first half of the year compared to growth of 5.9% in the 
number of male prisoners; 


* per capita rates of imprisonment were 559 per 100,000 

males and 31 per 100,000 females. 

In addition to the count of state and Federal 
prisoners, the advance yearend counts provide 
detail on trends in prison populations, the extent 
of jail backups due to prison crowding, and the 
relationship between population and self-reported 
design, operational, and rated capacities. The 
advance yearend counts also provide crime-based 
incarceration rates in addition to population-based 
rates of incarceration. The advance yearend count 
for 1989 showed that: 

¢ during the decade of the 1980’s, prison populations in 

Western states rose by 203%, the Northeast by 155%, the 


Midwest by 111%, the South by 75%, and Federal prisoners 
by 129%; 


° states with the largest growth during the decade were 
California (263%), New Hampshire (258%), New Jersey 
(249%), Alaska (234%), and Nevada (193%); 


* at the end of 1989, about 3% of the state-sentenced 
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prison population was backed-up in local jails due to crowd- 
ing in state institutions, and prisons nationwide were oper- 
ating between 10% and 29% in excess of their capacities.* 


The final yearend count provides additional 
detail on prisoner movements during the year; 
the race, sex, and ethnicity of prison populations; 
and the methods of entry and release. Historical 
counts of the custodial population are also provid- 
ed in order to facilitate comparisons back to 1925. 

Another BJS statistical series, the National 
Corrections Reporting Program (NCRP), collects 
individual-level data annually on prisoner move- 
ments: prison admissions, prison releases, parole 
admissions, and parole releases. These data per- 
mit analyses of issues of topical concern such as 
offense distributions and sentences received by 
those entering prisons, time served by offense for 
those discharged from prisons and the relation- 
ship to the sentence received, and duration of 
parole supervision and time to revocation. Data 
collected for 1986 revealed that: 


© 34% of those committed from courts to state prisons had 
been convicted of violent offenses, 41% of property offenses, 
16% of drug offenses, 8% of “public order” offenses (weap- 
ons, commercial vice, etc.), and 1% of other crimes; 


© the average (mean) sentence for all court-committed 
admissions was 80 months—117 months for violent offend- 
ers, 64 months for property offenders, 59 months for drug 
offenders, and 50 months for public order offenders; 


¢ 4.6% of all prison admissions had received sentences of at 
least 30 years (including life and death sentences), 9.1% 
had sentences of at least 20 years, and 14.5% had senten- 
ces of at least 15 years; 


® among prisoners released from state prisons, the average 
(mean) time served was 24 months excluding jail credits— 
released viclent offenders had served an average of 35 
months, property offenders 19 months, and drug and public 
order offenders 17 months; 


e released offenders had served an average of 35% of the 
maximum sentences they had received; 


® among those discharged from parole supervision, 45% 
were by successful completion of term—the remainder were 
discharged as absconders, returned to prison, or had died; 


e those discharged successfully from parole supervision had 
served an average of 20 months in prison and an average 
of 20 months under supervision with an average sentence of 
72 months; 


e by offense, the average sentence and time served in 


prison and on parole for those successfully discharged from 
parole was— 


offense 


sentence 
violent 


parole time 
94 mos 


23 mos 
18 mos 
19 mos 


prison time 
29 mos 
15 mos 
15 mos 


13 mos 15 mos 


* for those discharged from parole unsuccessfully by ab- 
sconding or returning to prison as a result of a revocation, 
the average time under supervision was 17 months after 
having served an average of 23 months in prison, based 
upon an average sentence of 89 months. 


BJS data on correctional facilities generally are 
gathered on 5-year cycles. Facility censuses have 


property 60 mos 
drugs 59 mos 
public 
order 44 mos P| 
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been conducted in 1973, 1979, 1984, and 1990. 
These censuses obtain institutional and communi- 
ty-based, facility-level information on such items 
as: facility operators, provisions for physical secu- 
rity, inmate custody levels, primary functions, 
facility age, planned additions to capacity, rated 
capacity, court orders and consent decrees, in- 
mate population composition, space, use and oc- 
cupancy for each cell or housing unit, inmate 
programs and participation levels, staffing and 
staff composition, health facilities, institutional 
incidents, and drug testing policies and proce- 
dures for inmates and staff. 

BJS also conducts sample surveys of the inmate 
population. Inmate surveys have been conducted 
in 1974, 1979, 1986, and a new survey will be 
carried out in June 1991. The surveys entail 
face-to-face interviews with large representative 
samples of the population in state prisons. The 
1991 survey will be complemented by the addi- 
tion of a companion survey of Federal prisoners. 
The surveys obtain a wide variety of demograph- 
ic, criminal history, and drug and alcohol use 
information on prisoners. In addition, special 
supplements to the 1991 surveys will gather new 
information from inmates on their victims, the 
types of community supervision conditions most 
often violated, habits with respect to the posses- 
sion and use of firearms, prior involvement in 
criminal gangs, and prior testing by criminal 
justice authorities for drug use and HIV. The 
most recent inmate survey, conducted in 1986 
and based upon nearly 14,000 interviews, re- 
vealed that: 

° over 80% of state prisoners have had prior sentences to 


prison, jails, probation, youth confinement facilities, or 
probation; 


* two-thirds of state prisoners were serving a sentence for 
a violent crime or had a prior history of convictions for 
violent crimes; 


° 95% of state prisoners were either recidivists or had 
current or prior convictions for violence; 


¢ 35% of all prisoners were under the influence of a drug 
at the time of the offense for which they were serving time 
and 43% were daily users of drugs in the month preceding 
that offense; 


¢ more than half of state prisoners reported they had been 
using drugs, alcohol, or both at the time of the offense for 
which they were serving time; 


* among state prisoners who had used drugs, about half 
began their use by age 15; 


¢ the greater an offender’s use of major drugs (such as 
heroin, methadone, cocaine, LSD, or PCP) the more exten- 
sive the prior conviction history; 


¢ about 30% of state prisoners reported prior participation 
in a drug treatment program—nearly half of these inmates 
had been in drug treatment more than once; 


* among violent offenders in state prison, 59% reported not 
knowing their victim, 24% said they knew the victim very 


well or as an acquaintance, 10% said the victim was a 
relative, and 7% indicated their victim had been an in- 
timate; 

e violent offenders with the most extensive criminal his- 
tories were the most likely to have victimized a stranger; 


* over two-thirds of violent inmates reported that either 
they or their victims had been using drugs or alcohol at the 
time of the crime. 


Parole 


Apart from the individual-level data on parole 
admissions and releases discussed under the Na- 
tional Corrections Reporting Program, BJS data 
series on parole are similar to the data collected 
from probation agencies. BJS obtains annual ag- 
gregate movements and yearend counts by juris- 
diction as well as descriptive information on race, 
sex, and ethnicity of parole populations. Data for 
1989 reveal that: 


¢ 456,797 adults were under the supervision of parole 
agencies nationwide on December 31, 1989; 


e 305,596 adults entered le supervision during the 
year, and 256,395 were dechenges from parole supervision 
during the year; 


° 248 adults were on parole at yearend for every 100,000 
adults in the resident population; 


° 53% of the parole population was white, 46% black, and 
1% were of other races; 


pa of the parole population was male and 8% was fe- 
e; 

¢ 7.5% of the parole population was considered to be on an 

inactive status with minimal supervision required, and just 

over 2% of the parole population was reported to be in a 

special intensive supervision status. 

Over the past 13 years, the process by which 
offenders have been discharged from prison and 
placed on conditional supervision in the communi- 
ty has undergone radical change. In 1977, nearly 


‘72 percent of the 115,000 persons discharged from 


state prisons nationwide were released as a re- 
sult of parole board decisions. Less than 6 per- 
cent of the releases that year were by supervised 
mandatory release (sentence minus earned good- 
time credits), and 1 percent were the result of 
special release procedures such as emergency 
release due to crowding, supervised furloughs, or 
court-ordered release due to crowding. By con- 
trast, among the more than 364,000 discharges 
from state prisons in 1989, 39 percent were by a 
discretionary parole board decision, 31 percent 
were by supervised mandatory release, and nearly 
9 percent were due to special procedures mostly 
utilized to cope with prison crowding. In both 
1977 and 1989 about 4 percent of all prison re- 
leases were to probation agencies (shock incar- 
ceration or shock probation terms), and the re- 
mainder, about 17 percent, were unconditional 
prison releases, primarily due to expiration of 
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term. BJS data on parole thus document the 
declining role of the parole board in the United 
States as the determinant of prison release. 

During the coming fiscal year, as it has done in 
the probation area, BJS will undertake a major 
new initiative to obtain greater detail on the 
parole population and the agencies which admin- 
ister parole supervision in the community. A cen- 
sus of all parole agencies will be conducted to 
gather agency-specific data on caseload size, pre- 
release planning, revocation procedures and fre- 
quency of revocation, programs and participation 
levels, residential services, drug testing, employ- 
ees and types of occupational specialization, and 
agency budgets. After completion of the agency 
census, a nationally representative sample of 
parolees will be selected for personal interviews 
covering their criminal histories, drug and alcohol 
histories, various elements of their current of- 
fense, their victims, and their use of weapons. 
Together, the agency census and the survey of 
parolees should significantly supplement existing 
knowledge relating to parole populations and 
parole activities. 


Special Series 
Capital Punishment 


BJS also collects annual data on populations 
under sentence of death. Individual-level data on 
persons received under sentence of death, persons 
executed, and persons whose death sentence is 
removed are obtained from state correctional 
agencies each year. In addition, each State Attor- 
ney General’s office is surveyed to obtain informa- 
tion on legislative changes or developments in 
case law which affect the imposition of the death 
penalty in that state. Data for 1989 reveal that: 

° eight states carried out 16 executions during 1989 bring- 


ing the total to 120 executions between January 1, 1977, 
and December 31, 1989; 


* those executed in 1989 had spent an average of 7 years 
and 11 months awaiting execution—the average time spent 


by the total 120 persons executed was 6 years and 7 
months; 


* during 1989, 250 persons were sentenced to death by 
courts, 96 had their death sentences vacated or commuted, 
and 6 died by other than execution; 


* on December 31, 1989, there were 2,250 persons held 
under a sentence of death in 34 states; 


® about 7 out 10 prisoners under sentence of death had a 

. prior felony conviction history, about 1 in 11 had a prior 
conviction for homicide, and 2 in 5 condemned prisoners 
had a criminal justice status (such as being on probation, 
parole, a prison escapee, or having had charges filed 
against them) at the time of the capital offense; 


* among those under sentence of death—58% were white, 


40% black, and 2% of other races—99% were male—the 
median age was 34; 
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e® at the end of 1989, 20 states authorized execution by 
lethal injection, 14 authorized electrocution, 6 states autho- 
rized lethal gas, 3 states authorized hanging, and 2 states 
authorized a firing squad—9 states authorized multiple 
methods; 


e the 120 persons executed between 1977 and 1989 repre- 

sent 3.2% of the 3,746 persons who were under a death 

sentence over the period. 
Recidivism 

In 1987 BJS initiated efforts to create a Na- 
tional Recidivism Reporting System (NRRS) de- 
signed to link criminal history information from 
the FBI and participating states in order to build 
data bases on selected groups of offenders. The 
pilot test for NRRS was a 6-year followup of a 
representative sample of almost 4,000 persons 
(representing 11,347 prison releases), aged 17 to 
22 years old at the time of their release, who 
were discharged from prisons in 22 states in 
1978.4 The following year, BJS designed and built 
a second NRRS data base containing more than 
300,000 criminal history records on a representa- 
tive sample of 16,355 persons (representing about 
109,000 prison releases) discharged from prisons 
in 11 states in 1983 and followed for 3 years 
after release.® This latter study revealed that: 

e within 3 years of their release, 63% of the prison releas- 

ees had been rearrested for new felony or serious mis- 


demeanor charges, 47 percent had been reconvicted, and 41 
percent had been returned to prison or jail; 


e the estimated 68,000 prison releasees from the 11 states 
who were rearrested within 3 years accumulated 326,000 
new arrest charges (an average of 4.8 charges per arrestee), 
including almost 50,000 arrests for violent crimes—2,300 
arrests for homicides, 17,000 robbery arrests, 23,000 arrests 
for assault, and nearly 4,000 arrests for rape and sexual 
assault; 

e the 109,000 prisoners were estimated to have acquired 
1.7 million arrest charges over their criminal careers; 

e about 1 in 8 rearrests occurred in states other than the 
state in which the prisoners had been imprisoned at the 
time of their release in 1983; 

e recidivism rates were inversely related to age at release 
and directly related to the number of prior arrests—for 
example, an estimated 94% of prisoners aged 18 to 24 years 
old with 11 or more prior arrests were subsequently rear- 
rested after their release in 1983; 

e nearly 1 in 3 released violent offenders and 1 in 5 re- 
leased property offenders were rearrested within 3 years for 


a violent crime. 

BJS efforts to measure recidivism have contin- 
ued with the development of a new data base on 
a representative sample of 35,000 persons arrest- 
ed for the first time in 1978 and 1984 in eight 
states and tracked by their criminal history rec- 
ords through 1991. These data will provide esti- 
mates of the incidence, prevalence, and serious- 
ness of offending for two points in time and will 
permit the analysis of trends in recidivism, crimi- 
nal career patterns, and the effects of alternative 
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criminal justice sanctions. 


Conclusion 


A central mission of the corrections statistical 
series in BJS is to provide description of those 
populations under sanction, both incarcerated and 
non-incarcerated. Through these series a national 
portrait emerges against which individual jurisdic- 
tions may compare themselves. It also provides 
policy-makers, officials, and the public the oppor- 
tunity to examine whether corrections is moving 
in the desired direction. For example, though 
there is much debate about who belongs in pris- 
on, BJS data reveal that about 95 percent of 
those confined in state prisons are either recidi- 
vists or violent offenders. This suggests the im- 
portance of both the gravity of the current offense 
and the extensiveness of the criminal history as 
factors in the decision to incarcerate. Similarly, 
BJS data reveal that about 3 out of 4 persons 
under correctional sanction are being supervised 
in the community and are not incarcerated in a 
local jail or a state or Federal prison, a ratio that 
has remained stable during the 1980’s, the period 
of the largest prison population growth ever re- 
corded. BJS data also indicate that: 


¢ in general, time served in prison has not 
gotten longer; 


¢ available evidence does not indicate that 
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prison makes people worse or exacerbates their 
crime-committing propensities; 


¢ there is some evidence, however, that given 
arrest or conviction, the probability of a sen- 
tence to confinement has increased; and, most 
importantly, 


¢ there is increased evidence that the criminal 
justice policies of the 1980’s are reducing crime 
and enhancing public safety. 


During the 1980’s while the per capita number 
of sentenced prisoners under the jurisdiction of 
state and Federal correctional authorities in- 
creased nearly 100 percent, the per capita rate of 
crime against persons, as measured by annual 
surveys of the general population, dropped 16 
percent, and the number of crimes per household 
declined 25 percent. Had the rates of criminal 
victimization in 1989 been the same as in 1980, 
an estimated 3.7 million more personal crimes 
and an estimated 5.5 million additional household 
crimes would have occurred. In 1980, an estimat- 
ed 30 percent of all households in the nation had 
at least one member who had been victimized by 
crime during the year; in 1989, an estimated 24.9 
percent of all households were affected by crime. 
While such numbers are still far too large and 
crime remains a national priority, significant 
reductions in crime rates have in fact occurred 
during the period of prison population growth. 


TABLE 2. RATES OF VICTIMIZATION AND INCARCERATION, 1980-89 


Rates of victimization® 


ersona ouseho Percent of households Incarceration 

Year crimes crimes affected by crime rate® 
1980 116 227 30% 139 
1981 121 226 30 153 
1982 117 208 29 170 
1983 108 190 27 179 
1984 103 179 26 187 
1985 99 174 25 200 
1986 96 170 25 216 
1987 98 174 25 228 
1988 100 170 25 244 
1989 98 170 25 274 

Percent change 

1980 to 1989 

-15.5% -25.1% -16.7% +97.1% 


®Number of victimizations per 1,000 persons aged 12 or older or per 1,000 households. 
>The percentage of U.S. households with at least one family member who reported having been a crime victim. 
‘The number of state and Federal prisoners with sentences greater than 1 year per 100,000 resident population. 
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NOTES 


%See State and Federal Prisoners, 1925-85, BJS Bulletin, 
NCJ-102494, October 1986, and Historical Statistics on Prison- 
ers in state and Federal Institutions, Yearend 1925-86, BJS, 
NCJ-111098, May 1988, for further discussion of historical 
prisoner statistics in the United States. 


"The distinction by sentence length is intended to distin- 
guish those seven jurisdictions which combine jails and pris- 
ons under state administrative authority. The seven jurisdic- 
tions in which the state is responsible for the operations of 
jails are: Alaska, Hawaii, Rhode Island, Connecticut, District 
of Columbia, Delaware, and Vermont. In this way, similar 
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populations within each jurisdiction are available for compara- 
tive analysis. 


‘Reporting jurisdictions vary in their methods for determin- 
ing the capacity of their prisons. Self-reported capacities are 
obtained from state and Federal correctional agencies for up 
to three different measures of capacity: rated capacity, design 
capacity, or operational capacity. Estimates of the relationship 
of population to capacity are based upon the highest and 
lowest of the three capacity measures obtained. 


‘See Recidivism of Young Parolees, BJS Special Report, 
NCJ-104916, May 1987. 


"See Recidivigm of Prisoners Released in 1983, BJS Special 
Report, NCJ-116261, April 1989. 
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New Initiatives in Drug Treatment 


in the Federal Bureau of Prisons 


By DONALD W. MURRAY, JR., ED.D. 
National Drug Abuse Program Coordinator, Federal Bureau of Prisons, Washington, DC 


HERE HAVE been marked variations in 

the social, political, and academic climates 

with regard to correctional rehabilitation 
over the past three decades. Perspectives have 
ranged from decidedly pro-rehabilitation to “noth- 
ing works.” Regardless of the prevailing “zeit- 
geist” of each period, the Federal Bureau of Pris- 
ons (BOP) has traditionally perceived the provi- 
sion of program opportunities for offenders to be 
an important part of its mission. In particular, 
the BOP has provided specialized treatment pro- 
grams for drug abusing or addicted offenders for 
well over the past quarter century (Wallace, Pel- 
issier, McCarthy, & Murray, 1990). 

Like many state correctional systems, the BOP 
has experienced a rapid and dramatic increase in 
population. As of March 1, 1991, there were more 
than 60,500 individuals incarcerated in over 60 
facilities throughout the country. Approximately 
51 percent of all offenders were serving time for 
drug offenses. Projections indicate that the total 
offender population will reach 95,000 by 1995, 
and more than 69 percent will be incarcerated for 
drug offenses—more than the total existing Bu- 
reau population. 

The Bureau of Justice Statistics reported in 
1986 that 62 percent of state inmates reported 
using illicit drugs on a regular basis, and 43 
percent reported drug use on a daily basis during 
the 30-day period prior to committing their of- 
fense for which they were imprisoned (Innes, 
1988). While the exact percentage of incarcerated 
Federal offenders with drug abuse problems is 
unknown, the results of an admissions cohort 
assessment involving offenders who entered the 
system between July 11 and August 10, 1990, are 
revealing. 

In an admissions cohort of 1,165 offenders from 
more than 90 percent of all BOP facilities, it was 
found that 51.7 percent met the criteria for a 
diagnosis of either Psychoactive Substance Abuse 
or Psychoactive Substance Dependence in the 6- 
month period immediately preceding their arrest 
for their current offense. (These data are for alco- 
hol, illegal drugs, and prescription drugs—and 
exclude tobacco and caffeine.) More explicitly, 20.9 
percent of the admissions cohort met the criteria 
for Psychoactive Substance Abuse, and 30.8 per- 
cent met the criteria for Psychoactive Substance 


Dependence. 

The criteria used to determine a diagnosis of 
abuse or dependency, incidentally, were rather 
rigorous. They matched the criteria outlined in 
the Diagnostic and Statistical Manual of Mental 
Disorders, 3rd Edition, Revised (DSM III-R) of 
the American Psychiatric Association. These defi- 
nitions of abuse and dependency are the most 
commonly accepted in the academic and profes- 
sional communities. 

Of even greater interest was the level of prob- 
lem severity across members of selected special 
offender populations. With regard to gender, it 
was found that new female commitments demon- 
strated a higher overall substance abuse problem 
rate (52.9 percent) than new male commitments 
(51.6 percent). Females also demonstrated a 
greater degree of severity of impairment, as 37.6 
percent met the criteria for substance dependence, 
as compared with only 30.2 percent of the new 
male commitments. 

There were also marked differences in various 
racial and ethnic groups. Members of the Native 
American admissions cohort had the highest sub- 
stance abuse problem rate in the cohort--78.9 
percent. Blacks demonstrated an overall substance 
abuse problem rate of 54.3 percent, while whites 
demonstrated a problem rate of 49.3 percent. 
Asians demonstrated a substance abuse problem 
rate of only 11.1 percent. Of great interest was 
the finding that new Hispanic admissions demon- 
strated a substance abuse problem rate of 60.2 
percent. 

Clearly, caution must be exercised in the inter- 
pretation of these findings, particularly with re- 
gard to projecting trends on the basis of a single 
admissions cohort. Additional population-repre- 
sentative cohort analyses will be necessary before 
future trends become more apparent and credible. 
Nonetheless, the results of this admissions cohort 
analysis have identified a substantial number of 
individuals entering the system with drug abuse 
problems in need of treatment. The data have 
also indicated that the need for treatment is 
significantly greater among members of different 
special offender populations—particularly Native 
Americans, Hispanics, blacks, and females. 

Prior to detailing some of the BOP’s current 
drug treatment strategy initiatives, it is impor- 


‘ 
| 
| 
| 
| 


36 FEDERAL PROBATION 


tant to note that some items on the assessment 
instrument attempted to determine the extent to 
which new commitments were motivated for par- 
ticipation in drug treatment programming while 
incarcerated. Of tremendous interest was the 
finding that a significant number of individuals 
in the admissions cohort, who were identified as 
having a substance abuse or dependency problem, 
indicated a desire for treatment. Approximately 
43.8 percent of the sample indicated a desire to 
participate at least 1 hour per day in a drug 
abuse treatment program at admission. If this 
finding remains stable for future admissions co- 
horts, it would imply that 22.5 percent of all new 
commitments to the BOP would be willing to 
voluntarily participate in drug abuse programs for 
the period described. 

As the data from the above admissions cohort 
indicate, the problem of substance abuse within 
members of the incarcerated Federal offender 
population is substantial, and the motivation to 
participate in treatment appears to be at least 
moderately high. As such, what strategies have 
been put into place in order to facilitate treat- 
ment for the substance abusing offender while 
incarcerated? 


Current BOP Strategy Initiatives 


Chaiken (1989) noted that more than 50 per- 
cent of all inmates in the United States were 
routinely using illegal drugs prior to their last 
arrest but were not receiving treatment while 
incarcerated. The lack of effective treatment pro- 
grams within correctional institutions and the 
reasons underlying this unavailability have been 
noted by a number of authors, perhaps most 
articulately by Gendreau and Ross (1987). 

Clearly the need exists to develop new program 
efforts in correctional settings. Numerous studies 
have demonstrated that treatment is effective in 
reducing post-treatment drug use (Tims, 1981; 
Tims & Ludford, 1984; Wexler, Lipton, & Foster, 
1985; Simpson, 1988; Hubbard, Rachal, Craddock, 
& Cavanaugh, 1988; Anglin & McGlothlin, 1988; 
BJA, 1988) and in lowering future criminal be- 
havior following both prison-based and communi- 
ty-based programs (DeLeon, 1985; Gendreau & 
Ross, 1987; Anglin & McGlothlin, 1988; Simpson 
& Friend, 1988). These findings, and others in- 
volving long-term outcome studies of offenders 
who have received treatment while incarcerated, 
are among the forces which have imparted re- 
newed emphasis on providing drug-impaired indi- 
viduals expanded treatment opportunities within 
the BOP. 
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The comprehensive drug abuse treatment strat- 
egy of the Federal Bureau of Prisons calls for the 
development of a series of multi-tiered programs, 
involving interventions of progressive intensities 
and durations, for dealing with offenders with 
drug abuse problems. There is one level for the 
delivery of drug education services, three treat- 
ment levels, and one level of transitional services. 
The hierarchy is as follows: 


1. Drug Education Program 
2. Drug Abuse Counseling Services (Centralized) 


3. Comprehensive Drug Abuse Programs (Resi- 
dential) 


4, Pilot Drug Abuse Programs (Residential/ 
Research) 


5. Transitional Services (Pre-Release/Community 
Aftercare) 


A comparison of the elements of these five pro- 
gram tiers is provided below. 


Drug Education Program 


Drug Education is a mandatory program for 
inmates with a substance abuse history who meet 
the following criteria: a) all inmates for whom 
there is evidence in the presentence investigation 
that alcohol or other drug use contributed to the 
commission of the instant offense; b) individuals 
whose alcohol or other drug use was a reason for 
a violation of parole or probation supervision for 
which the subject is now incarcerated; and c) 
inmates for whom there is a court recommenda- 
tion for drug programming. The program will also 
be available to volunteers; however, priority will 
be given to inmates with alcohol and other drug 
abuse histories. Participants will be required to 
complete a standardized course during their first 
6 months of incarceration. The criteria for pro- 
gram completion include class attendance and a 
passing score on an objective standardized written 
test. 

As an incentive to stay in the program, inmates 
who are required to complete the program but 
fail to do so will be restricted to the lowest in- 
mate pay grade. Additionally, they will be ineli- 
gible for a halfway house placement and other 
community activities which are available to care- 
fully screened individuals during the latter por- 
tions of their sentences. 

The primary objectives of the course are 1) to 
promote an understanding as to how and why 
individuals abuse substances or become addicted; 
2) to facilitate understanding of the effects that 
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continued abuse can have on one’s health and 
life; 3) to assist the student in understanding the 
difficulties in the treatment of abuse; 4) to dem- 
onstrate that treatment can be successful; 5) to 
convey the understanding that programs are 
available while incarcerated and in the communi- 
ty; and 6) to develop a sense of trust and cohe- 
sion in small group settings that motivates a 
desire for further treatment for those who are in 
need of additional intervention. 

The specific content of the course includes chap- 
ters on the following topics: 


Overview of Drug Education Program 
. Models of Addiction 
Explaining Addiction 


. A General Overview of Drugs and Drug 
Terminology 


. Alcohol and Other Sedatives 

. Narcotics 
Cocaine (and Crack) 
Stimulants Other Than Cocaine 

. Tobacco 

. Hallucinogens 

. Cannabis (Marijuana) 

. HIV Infection and AIDS 


13. The Impact of Alcohol and Drug Abuse on 
the Family 


14. Relapse Prevention 


The text and materials were prepared in their 
entirety by psychologists from within the Bureau. 
Small groups will undergo the course from be- 
tween 4-10 hours per week, at the institution’s 
prerogative, until it is completed. Students who 
do not meet the mandatory criteria for successful 
completion will be given specific feedback regard- 
ing deficit areas and given an opportunity to 
remediate. A minimum score of 70 percent mas- 
tery on field tested exams is required to success- 
fully complete the course. Both English and Span- 
ish versions will be available, and all exemptions 
by reason of cognitive impairment or other dis- 
abilities will be provided by a mental health 
professional. A standardized certificate of comple- 
tion will also be awarded to all who successfully 
complete the course. 


Drug Abuse Counseling Services 


Centralized Drug Abuse Counseling Services 
will be available to volunteers ‘at all institutions 


at any time during their incarceration. These 
services will include individual counseling with a 
drug abuse treatment specialist or a psychologist, 
group therapy sessions on drug related topics, 
self-help groups such as Alcoholics Anonymous 
(AA) and Narcotics Anonymous (NA), stress man- 
agement and personal development training, and 
vocational and pre-release planning. Some pro- 
grams will have specific lengths and completion 
criteria, while others will allow inmates to partic- 
ipate in on-going therapy. 

All individuals enrolled will have a treatment 
plan for the specific group or individual sessions 
in which they are involved, with the exception of 
self-help groups. These programs may be recom- 
mended, however, as a part of the individual’s 
treatment needs, and participation monitored by 
treatment staff. The frequency and duration of 
each inmate’s participation in centralized counsel- 
ing services will be tracked using the BOP’s com- 
puterized Psychological Data System. 

The Drug Abuse Counseling Program is intend- 
ed to provide maximum flexiblilty to the needs of 
the offender, particularly those individuals who 
have a relatively minor or low level of impair- 
ment from substance abuse. Such offenders often 
do not require the intensive levels of treatment 
required of individuals with moderate to severe 
addictive behavioral problems. However, a second 
very important purpose of the program is to pro- 
vide those offenders who do have moderate to 
severe drug abuse problems with supportive pro- 
gram opportunities during the time period that 
they are waiting to participate in the highly 
structured residential programs. Additionally, 
supportive services will be offered to those indi- 
viduals who have completed the residential pro- 
grams but are waiting for release to the commu- 
nity. 


Comprehensive Drug Abuse Treatment Programs 


Comprehensive Drug Abuse Treatment Pro- 
grams (residential programs) are in the process of 
being developed in a number of facilities through- 
out the Federal Bureau of Prisons. Currently, five 
units are operational, and plans call for the de- 
velopment of five additional units by the end of 
1991. More are planned for 1992, with a goal of 
having approximately 29 treatment units, or anal- 
ogous type programs, fully operational by the end 
of 1992. 

Each unit is capable of handling between 100 
and 125 offenders, during a 9-month program, 
yielding a comprehensive program treatment ca- 
pability of approximately 3,600 offenders annually 
when all units are fully operational. Planning for 
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the projected growth in the population of sub- 
stance abusing offenders beyond 1992 is ongoing 
at this time. 

Inmates identified as in need of the program, 
and who volunteer, will be referred to an institu- 
tion psychologist for assessment of drug abuse 
problems through a self-report survey, Inventory 
of Substance Use Patterns (ISUP) (Whittenberger, 
1989) and a record review. Inmates with a mod- 
erate to severe substance abuse problem (DSM 
III-R) who meet the above criteria will be consid- 
ered eligible for program assignment. 

All Comprehensive Treatment Units will include 
the following components: 


1. Unit-based programs 
2. Treatment staff-to-inmate ratio of 1:24 


3. Program participation of 9 months and 500 
program hours minimum 


4. Individualized treatment plans based on 
comprehensive assessment 


5. A prerequisite of 40 hours of Drug Educa- 
tion 


6. Between 3 and 4 hours of drug treatment 
programming per day 


7. Comprehensive assessment 

8. 280 hours of core group/individual treatment 
9. 100 hours of wellness lifestyle training 

10. 40 hours of transitional living issues 

11. Full team reviews every 90 days 

12. Treatment team review every 30 days 


13. Increased frequency of random urinalysis 
surveillance 


The group and individual treatment issues will 
focus on a variety of skills development issues, 
both cognitive and behavioral in nature. Criminal 
thinking confrontation and pro-social values devel- 
opment will be included whenever indicated. Fam- 
ily issues, vocational/educational issues, relapse 
prevention, self-help, personal development, and 
support groups will be a routine part of the indi- 
vidual’s program. 

The focus on the individual will hopefully assist 
in avoiding the “uniformity myth” (Donovan, 
1988) that all addictions are the same. This belief 
is common to many traditional programs, both in 
prison and in the community. Indeed there are 
marked differences among addictions, in the 
mechanisms which underlie their development, 
maintenance, and, hence, potential for modifica- 
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tion of the addictive behavior. 

There are parallel differences among substance 
abusers in age, gender, socioeconomic background, 
family and social support resources, culture, eth- 
nicity, personality, cognitive functioning, attribu- 
tional styles, belief systems, and medical condi- 
tions. It is the heterogeneity of the substance 
abusing population, rather than its homogeneity, 
which is of increasing interest, both in the com- 
munity (Lawson & Lawson, 1989) and in prison 
settings (Murray, 1990). 

As such, it seems only prudent that drug abuse 
programs incorporate comprehensive assessments 
in these areas with the results integrated into 
individual treatment plans. This is not to say, 
however, that many drug impaired individuals do 
not have common needs, which can be effectively 
met in a group format. It seems, however, in 
reviewing the history of treatment programs, 
particularly in correctional settings, that there 
has been more interest in treating addictive be- 
havior. based upon pharmacologic classification 
(i.e., “alcoholics,” “heroin addicts,” cocaine or 
“crack” addicts) rather than according to variables 
which have a greater relationship to the develop- 
ment and maintenance of the behavior. With this 
in mind, it seems unremarkable that some pro- 
grams from years past, and some contemporary 
ones, achieve the low to modest “success rates” 
that have in fact been reported. 

The comprehensive residential programs will be 
based upon a biopsychosocial model of substance 
abuse. Treatment will include a strong relapse 
prevention emphasis. The goal of relapse preven- 
tion treatment is to provide individuals with the 
behavioral and cognitive skills necessary to cope 
effectively with high-risk situations (Marlatt & 
George, 1984; Marlatt & Gordon, 1980 and 1985). 
Individuals are taught how to respond to a lapse 
(i.e., a single incidence of return to drug use) and 
how to achieve a positive lifestyle characterized 
by a balance between work and recreation and by 
healthy habits, such as exercise, to reduce stress. 

It is in this latter regard that a strong com- 
mitment to a rigorous wellness lifestyle schedule 
will be maintained and integrated into the com- 
munity. Indeed, daily wellness program activities 
are expected of participants, in assisting them to 
modify their abusive and addictive lifestyles. This 
will be an interesting area of future research, in 
comparing the relative effectiveness of programs 
with and without wellness program components. 

The offender is prepared throughout the pro- 
gram for release to the community, upon success- 
ful completion of the program, through a Commu- 
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nity Corrections Center (CCC) facility operated or 
contracted by the Bureau. A tremendous amount 
of readiness preparation, however, occurs during 
the last few months, particularly in the relapse 
prevention area. High risk situations are dis- 
cussed, family issues, job issues, supervision con- 
cerns, and a specific relapse prevention plan is 
prepared for the individual. Individuals will have 
an opportunity to be gradually phased into the 
community over a period of up to 6 months, de- 
pendent upon a variety of factors related to the 
offender’s criminal history, assessed risk to the 
community, institutional adjustment, program 
performance, and assessed need. 


Pilot Drug Abuse Treatment Programs 


Three Pilot Drug Abuse Treatment Programs 
are operational at Federal Correctional Institu- 
tions located in Butner, North Carolina; Tallahas- 
see, Florida; and Lexington, Kentucky. The pro- 
grams at Butner, North Carolina, and Tallahas- 
see, Florida, serve male offenders, while the facili- 
ty at Lexington, Kentucky, serves women offend- 
ers. 

These pilot programs have a strong research 
emphasis and will involve larger investments of 
staff and fiscal resources. They will remain pilot 
programs until an outcome evaluation indicates 
whether the additional resources produce more 
positive post-release outcomes. 

The pilot research programs are very similar to 
the comprehensive programs with the following 
exceptions: 


. Treatment staff-to-inmate ratios of 1:12 
Program length of 12 months 
1,000 hours of treatment 
Extended participation in outcome studies 


While most pilot and comprehensive programs 
will be based on this biopsychosocial model, there 
will be some treatment differences among all of 
the programs. Some of the differences among the 
three pilot programs include: 


1. The programs at FCI Tallahassee and FCI 
Butner will emphasize a social learning 
philosophy toward treatment, while the pro- 
gram at FCI Lexington will use the tradi- 
tional AA/NA 12-step model. 


. The number of treatment hours per day dif- 
fers between the Tallahassee and Butner 
programs (4 hours treatment, 4 hours work) 
and the Lexington program (10.5 hours 


treatment). 


FCI Tallahassee and FCI Lexington are 
both low security level institutions, thus the 
programs at these institutions will serve 
primarily low security level inmates. FCI 
Butner is an administrative facility, thus its 


program will serve inmates of all security 
levels. 


FCI Lexington will serve female offenders 
only, FCI’s Butner and Tallahassee, males 
only. 


It is hoped that the research programs will pro- 
vide additional information regarding factors re- 
lated to treatment processes and outcomes which 
will enhance future treatment efforts. 


Transitional Services (Community Re-entry Phase) 


Transitional services will be provided after re- 
lease from the prison environment to both com- 
prehensive and pilot residential program partici- 
pants that successfully complete the programs. 
Post-release services are critical to the mainte- 
nance of drug-free lifestyle changes facilitated by 
the programs while incarcerated. It is during the 
first 3 to 6 months that offenders are at greatest 
risk for relapse following treatment and in need 
of well-coordinated comprehensive support servic- 
es. The transitional services delivery component 
will consist of two phases. 

The first phase, pre-release services, will consist 
of up to 6 months in a Community Corrections 
Center (CCC) , with specialized drug treatment 
programming either contracted out or provided 
directly by BOP staff. The second phase, aftercare 
services, will consist of 6 months during which 
community services are coordinated jointly with 
the Administrative Office of the United States 
Courts, Probation and Pretrial Services Division. 
Several recommendations for service delivery have 
been adopted for the transitional phase: 


1. Individual and group counseling sessions for 
varying timeframes throughout the 12- 
month period, at least 20 hours monthly for 
the first 3 months. 


Treatment focus on family, work adjust- 
ment, residential living issues, and relapse 
prevention planning (coping with high-risk 
events) through written assignments and 
group discussions. 


Assistance in identifying and obtaining em- 
ployment. 


Random urinalysis occurring with decreasing 
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frequency over 12-month program duration. 


Documentation of all contacts by all service 
providers who are certified or appropriately 
licensed. 


6. Transitional Care coordinators in each facili- 
ty who arrange and monitor service deliv- 
ery. 


Inmates who successfully complete either resi- 
dential program, and who have a good record of 
institutional conduct (no serious rule infractions), 
will be given priority for receiving post-release 
transitional services. These services will be con- 
tracted in a number of communities or operated 
directly by BOP personnel around the country in 
those locations where inmates from the pilot and 
comparison comprehensive programs are to be 
released. Program coordinators recognize that the 
success of institutional drug treatment programs 
is to a great extent dependent upon the availabil- 
ity of high quality transitional care programs in 
the community, which deal constructively with 
the problems faced by the drug offender upon 
release. To this end, substantial resources will be 
dedicated to this critically important program 
area. 


Program Evaluation 


The development of high quality treatment pro- 
grams is a foreboding challenge in any setting, 
particularly within the realm of corrections. Simi- 
larly, the development of both process and out- 
come evaluation strategies for the treatment in- 
terventions delineated herein has required exten- 
sive planning as well. Not only are such evalua- 
tions of interest for purely academic reasons— 
high quality evaluations are required to instill 
credibility and accountability of program efforts. 
They are necessary and useful in answering many 
of the questions heretofore only partially explicat- 
ed by previous program experiences. 

In developing an evaluation plan for the cur- 
rent intervention strategy, the groundwork has 
been established for one of the most comprehen- 
sive, longitudinal evaluations ever conducted with 
correctional populations regarding the effective- 
ness of professionally managed drug treatment 
programs. This is reflected in the Proposal for the 
Evaluation of the Federal Bureau of Prisons’ Drug 
Abuse Treatment Programs submitted to the Na- 
tional Institute on Drug Abuse (NIDA) in March 
1990 (Federal Bureau of Prisons, Office of Re- 
search and Evaluation, 1990). The resultant inter- 
agency agreement has provided the mechanism 
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through which important information concerning 
the effectiveness of institution-based drug pro- 
grams will be made available in the months and 
years ahead. 
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There are three judicial methods of disposition of an addict case: First, the addict may be sentenced for a definite 
period and his treatment left in the hands of the Attorney General; Second, he may be placed on probation and returned 
to the community subject to the supervision of a probation officer; or Third, he may have the imposition of sentence 
suspended and be placed on probation upon condition that he go to a Public Health Service hospital until pronounced 


cured. 


LMOST HALF a century has now passed 

since Judge Moore’s essay on the judicial 

and treatment options available in 1945 
for the proper disposition of Federal offenders 
who were also substance abusers. It was clear 
then that two major organizational entities were 
given the responsibility for providing treatment 
and supervision to addicts: the Federal Bureau of 
Prisons and the United States Probation Service. 
Even if a person was actually in the care of the 
Public Health Service, Judge Moore noted that 
probation officers were still responsible for the 
patient’s supervision, especially when discharged 
to aftercare. Throughout the years, to the present, 
these two organizations have continued their 
parallel and similar goals, with the United States 
Board of Parole, later the Parole Commission, 
acting as a unifying impetus by assuring a con- 
tinuation of treatment in the community following 
treatment in custody through the imposition of 
special conditions of release. 

Most of the many changes which have occurred 
between 1945 and the present have not disturbed 
this tripartite relationship, but rather were im- 
portant experiments in finding the most effective 
treatment solutions for substance abuses in custo- 
dy and in the community. For example, 25 years 
ago, Congress passed the ambitious Narcotic Ad- 
dict Rehabilitation Act of 1966 (NARA). Under 
this legislation, a judge could commit an offender 
to the custody of the Bureau of Prisons for a 
period of 30 to 90 days to determine whether or 
not the individual was addicted and, if so, wheth- 
er or not the offender was likely to be rehabili- 
tated through participation in special treatment 
programs of the Bureau of Prisons. This would be 
followed by treatment in aftercare provided by 
contract with the Bureau but with the offender 
under the supervision of the Probation Service. 

Following the passage of NARA, a variety of 
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treatment programs were developed within correc- 
tional institutions including group counseling, 
therapeutic community groups, and _ individual 
sessions. Contracts were established with com- 
munity aftercare agencies for treatment after 
release. By 1972, the need to expand the original 
NARA was recognized, and eligibility to partici- 
pate in NARA programs was enlarged to include 
not only abusers of narcotics but other controlled 
substances as well.? Treatment availability was 
also extended to probationers and other non- 
NARA releasees from Federal prisons. 

A significant administrative change in drug 
treatment occurred when then President Jimmy 
Carter signed the Contract Services for Drug 
Dependent Federal Offenders Act of 1978° which 
took effect on October 1, 1979. Pursuant to the 
act, responsibility for operating aftercare pro- 
grams was transferred from the Attorney General 
and the Bureau of Prisons to the Director of the 
Administrative Office of the U. S. Courts. The 
Probation Division of the Administrative Office 
was given the authority to administer the overall 
program while individual chief probation officers 
of the Federal districts were provided with the 
authority to enter into contracts, with the approv- 
al of the Administrative Office, with community 
aftercare agencies. Thereafter, the Bureau of 
Prisons continued to pursue the development of 
its institutional programs, and the Probation 
Service followed a similar course in the communi- 
ty. And for many years, the Parole Commission 
continued to act as a catalyst for the treatment 
continuum from prison to home for inmates under 
its jurisdiction. 


The Probation Service and 


Drug Aftercare 


The Contract Services for Drug Dependent Fed- 
eral Offenders Act of 1978 did not simply transfer 
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the administrative device of contracting from one 
branch of government to another. It also inspired 
the development of a uniform, national approach 
to the drug treatment needs of a variety of of- 
fenders in the community. A structure was cre- 
ated, in the development and publication of Chap- 
ter X of the Probation Manual contained within 
the Administrative Office’s Guide to Judiciary 
Policies and Procedures, which envisioned the 
probation officer as the focal point of treatment, 
providing it directly, or through free community 
resources or by contract with private agencies. 
Regardless of the source, the services provided 
were to include counseling, urinalysis, vocational 
testing, training and placement, physical exami- 
nations, psychiatric and psychological evaluations, 
psychotherapy, ambulatory detoxification, residen- 
tial treatment centers, temporary housing, emer- 
gency transportation, financial assistance, and 


travel by contract staff. In 1979-80, the first year 
of drug aftercare under the auspices of the Ad- 
ministrative Office, 157 contracts were in place 
for 2,500 substance abusers. An additional 2,300 
abusers were in non-contract treatment for a total 
of 4,800 clients. The budget for that year was 
$3.5 million.* At least in part through the nation- 


wide training of officers in the detection of sub- 
stance abuse the numbers of individuals identified 
as using drugs substantially increased over the 
years. 

In 1990, 817 contracts were in place for 9,607 
substance abusers. With 10,175 abusers in non- 
contract treatment there was a total of 19,782 
clients in treatment and a budget of $21 million. 
In order to assist the districts with both adminis- 
tering contracts as well as providing treatment, 
the Probation Division created the senior officer 
position of Drug Abuse Treatment Specialist 
(DATS) in 1982. Today the number of these spe- 
cialists is substantial. 

Four years after the creation of the first drug 
abuse treatment specialist positions, another mile- 
stone was achieved with congressional authoriza- 
tion permitting contracting for alcohol treatment 
in 1986.° Prior to this time officers had to rely on 
a limited number of free community services with 
limited ability to monitor treatment progress by 
virtue of the anonymous nature of some pro- 
grams. Occasionally, in the case of multiple addic- 
tions, the client with drug and alcohol problems 
could be in contract treatment based on drug use 
with the goal of resolving an alcohol addiction as 
well. But these were fortuitous circumstances 
which did not directly confront the obvious treat- 
ment needs of alcohol dependent clients. Having 


obtained the support of Congress, alcohol treat- 
ment is now available, and in 1990, 3,612 Federal 
offenders were in a_ variety of treatment 
programs.° 

As the year 1990 ended, the services available 
by contract for all substance abusers included 
individual, group, and family counseling; intake 
assessment; intensive outpatient counseling (daily 
treatment); vocational testing, training, and place- 
ment (including testing and work skills evalua- 
tion, pre-employment training, on-the-job training, 
and classroom); physical examinations; psychologi- 
cal and psychiatric evaluations; psychotherapy; 
outpatient detoxification; antagonist treatment; 
inpatient detoxification; methadone maintenance; 
and urinalysis.’ 


Urinalysis 

While there are numerous subjective and histor- 
ical methods for identifying drug use, urinalysis 
still remains as the single most important scien- 
tific and objective procedure. Many of the human 
and legal issues concerning urinalysis as well as 
the several methodologies employed, client subter- 
fuges, interpretations of laboratory results, and 
the quality control of laboratories have been dis- 
cussed elsewhere.* However, since 1979 when the 
Probation Division became involved in contracting 
for urinalysis services, the qualitative demands 
for excellence have increased significantly. For 
example, in the beginning, when laboratories 
competed for contracts, the laboratories, them- 
selves, offered their own detection limits (i.e., the 
smallest amount of a drug in the biological sam- 
ple which they could identify) and their own 
methods of confirming an initial positive result. 
As the Probation Division (now the Probation and 
Pretrial Services Division) gained experience, 
however, it was and continues to be the Division 
which sets the standards for detection and confir- 
mation procedures, as well as directing which 
tests will be employed for particular drugs. 

At present, every urine sample submitted to the 
contract laboratory is routinely tested for the 
following drugs using a highly sensitive procedure 
known as Enzyme Multiplied Immunoassay Tech- 
nique (EMIT): The opiates class (including mor- 
phine, codeine, and Dilaudid), benzolecognine (a 
metabolite of cocaine), phencyclidine (PCP), am- 
phetamines, barbiturates, the diazapine class (e.g., 
Valium, Librium, etc.), and methadone. Upon 
request, the laboratory will also screen for a vari- 
ety of drugs in one procedure, Thin Layer Chro- 
matography (TLC), which has the capacity to 
identify many drugs at once, although not with 
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the same sensitivity as EMIT. This screening 
procedure includes amitriptyline (Elavil), doxepin 
(Adapin), glutethemide (Doriden), hydroxyzine 
(Doriden), imipramine (Tofranil), meperidine 
(Demerol), chloropromazine (Thyroxine, etc.), phe- 
nytoin (Dilantin), propoxyphine (Darvon), pro- 
methazine (Phenergan), phenmetrazine (Preludin), 
levo-alpha-acetymethadol (LAAM, a long-acting 
form of methadone), pentazocine (Talwin), and 
oxycodone (Percodan). Individual specialized tests 
are also available for alcohol, cannabinoids, eth- 
clorvynol (Placidyl), methaqualone (Quaalude), 
methylphenidate (Ritalin), phenylpropanolamine 
(PPA), quinine, and lysergic acid diethylimide 
(LSD). A specific gravity test is also available in 
order to determine the degree of water in a speci- 
men. (The specific gravity-of water is 1.000. The 
lower range of the specific gravity of urine is 
1.005. Therefore, a specimen whose specific gravi- 
ty is between 1.000 and 1.005 suggests that a 
person might be attempting to dilute the speci- 
men through drinking an excessive amount of 
water, a common subterfuge known as “flushing.”) 
All positive results for the drugs noted above are 
confirmed by a separate and distinct methodology 
including Gas Chromatography (GC), High Per- 


formance Liquid Chromatography (HPLC), or Gas 


Chromatography/Mass Spectrometry (GC/MS). 
Complementing the development of qualitative 
test requirements has been the simultaneous 
enhancement of chain-of-custody protection proce- 
dures, including new sealing and initiating steps 
and the use of a bar graph identification for each 
specimen. Thus, the possibility of misidentification 
of a specimen or test result has been greatly 
reduced. 


Other Detection Procedures 


Except for those districts which conduct in vivo 
urine testing with an EMIT machine on site, the 
possibility of achieving an immediate drug test 
result for use in treatment and prompt interven- 
tion is limited. However, many district offices now 
employ breathalyzers which provide results of 
alcohol levels in clients within seconds. In order 
to detect drug use among clients who _ inject 
drugs, several districts employ a skin detection 
technique using a magnifying glass. The advan- 
tage of this procedure is the fact that both cur- 
rent and past drug usage can be detected by an 
experienced observer. 

Finally, at least one court has accepted hair 
analysis as a legitimate scientific procedure to 
devermine drug use.’ Although the body excretes 
all of the drug or drugs which a person injects 


June 1991 


over time, it retains an historical record in hair. 
If a length of hair is analyzed, it will reveal the 
use of particular drugs over time, subject only to 
the length of the hair sample. 


Contracting and Quality Control 


The accuracy of urinalysis is governed by two 
systems: One concerns the taking of the specimen 
and the other with the actual analysis of the 
biological sample. Each system complements the 
other, and the overall process is only as strong as 
the weaker component. The qualitative standards 
adapted in the procurement of urinalysis services 
must be at least equal to the standards used in 
the taking of the specimens and the interpreta- 
tion of laboratory results. Otherwise, the tool of 
urinalysis becomes valueless. A full presentation 
of the guidelines developed by the Probation and 
Pretrial Services Division to select and monitor 
the proficiency of toxicology laboratories is beyond 
the scope of this article. However, not long after 
being given the responsibility to contract with 
laboratories, the Division had to confront a signif- 
icant national problem concerning the mainte- 
nance of quality in laboratory performance, a 
problem created by the cessation of congressional 
funding. 

Briefly, in 1967, The Clinical Laboratories Im- 
provement Act (CLIA) was enacted.”® The purpose 
of this much-needed legislation was to improve 
the performance of laboratories engaged in the 
analysis of biological samples to detect drugs of 
abuse by requiring them to adhere to certain 
standards established by the Federal Government 
through a licensing policy. The Centers for Dis- 
ease Control (CDC) in Atlanta, Georgia, which 
had already begun a proficiency testing program 
in 1964, was assigned the task of administering 
the new national program.’ CLIA required that 
all laboratories engaged in interstate work (1) 
maintain an internal quality control program; (2) 
have on hand sufficient and appropriate testing 
equipment; (3) maintain adequate records; (4) 
employ qualified professionals; and (5) participate 
in a proficiency testing program. The value and 
effectiveness of the last requirement, that labora- 
tories allow themselves to be tested by an out- 
side, objective agency, has been described by 
Guerrant and Hall in their 1977 evaluation of the 
CDC’s proficiency testing program.” For example, 
these chemists noted that in 1972 when test 
samples of urine of known drug content were sent 
from the CDC to an initial 114 participating 
laboratories, the results revealed that only be- 
tween 50 percent and 70 percent of the toxicologi- 
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cal laboratories were able to identify all the drugs 
found in the urine specimens. And only 29 per- 
cent of hospital laboratories attained a perfect 
score. With the continuation of testing by the 
CDC, however, the percent of correct results from 
laboratories on subsequent tests gradually in- 
creased, and this in spite of a more rigorous 
testing program. 

Thus, after 1975, 78 percent of the laboratories 
participating in the CDC’s proficiency testing 
program attained a perfect score. Despite the 
impressive record by scientists at the Centers for 
Disease Control who administered the proficiency 
testing program, funding for this activity evapo- 
rated by the end of 1982 with the Federal budget 
cuts at that time. And so, in 1983, with an aver- 
age national error rate among laboratories at 
about 14 percent,’* laboratory service users, such 
as the Probation and Pretrial Services Division, 
had to develop even more care in the selecting 
and monitoring contract laboratories. 

The screening process for bidding laboratories is 
a rigorous one. In addition to the submission of 
written proposals to meet the standards set by 
the Division (which are initially reviewed in light 
of cost, quality of services and experience, busi- 
ness reputation, and responsibility), laboratories 
in the final competitive range are subject to an 
on-site visit. The evaluating team presents be- 
tween 50 and 100 test urine specimens at the 
start of the evaluation. These are inserted with 
the regular “run” of specimens that a laboratory 
handles each day. While these test specimens are 
being logged in, labeled, and processed, the team 
has the opportunity to examine several predeter- 
mined areas including the laboratory's personnel, 
testing methodologies, operations, physical plant 
and safety procedures, and office and billing pro- 
cedures; Standard Operating Procedures Manual, 
equipment, maintenance and quality control logs, 
chain of custody procedures, capacity to handle a 
large control, and specimen storage facilities. 

Once a laboratory is successful in receiving a 
contract award, it becomes subject to on-going 
proficiency testing by the Probation and Pretrial 
Services Division to assure excellence in its daily 
performance. The method in use by the Division 
is a procedure known as the “blind” test. In this 
method the laboratory receives specimens through 
one or more probation or pretrial services offices 
but is unaware that these are not routine speci- 
mens. The advantage of such a procedure is that 
it permits the quality controller to have the op- 
portunity to judge how a laboratory performs 
under routine conditions—how it performs, in 


fact, with most of the specimens that it usually 
handles. At present, blind testing of the labora- 
tory currently under contract with the Division 
has reflected 96 percent accuracy in the last cal- 
endar quarter of testing in 1990.% This is espe- 
cially significant in view of the fact that the con- 
tract laboratory, in 1990 alone, tested approxi- 
mately 500,000 specimens. 


The Future 


Despite the high level of treatment and services 
available within institutions and in aftercare, 
there still remain several areas of concern which 
require continued work. These include the per- 
petuation and enhancement of the treatment 
continuum for substance abusers from the prison 
environment to the community; the need to con- 
tinue to learn about the human immunodeficiency 
virus and how to work with its victims; and, 
finally, the need to continue to evaluate the value 
of both institutional and aftercare programs. 

With respect to the reality of AIDS, information 
concerning the HIV virus itself has been prolifer- 
ating since 1987. However, the total number of 
individuals under community supervision who 
have tested positive for the virus is not known. 
Policies and procedures for working with these 
vulnerable individuals have yet to be developed. 
Plans are under way, however, within the Proba- 
tion and Pretrial Services Division of the Admin- 
istrative Office, to produce these needed guide- 
lines in the near future. The continuation of 
treatment for which substance abusers received in 
the institution to aftercare in the community 
seems to have been adversely, albeit inadvertent- 
ly, affected by the Sentencing Reform Act of 1984. 
The act, in abolishing parole, removed an impor- 
tant catalytic agent in the form of the Parole 
Commission. Although the life of the Commission 
has been extended to 1997 (to ensure parole su- 
pervision for the more than 29,000 individuals 
still in custody for offenses committed prior to the 
effective date of the Sentencing Reform Act), 
there are many more individuals in confinement 
and going into confinement in the future for 
whom parole does not apply. In parole cases the 
Commission will require special conditions for 
substance abuse treatment in appropriate cases, 
thus alerting field officers to the past that there 
may have been treatment in the institution as 
well. Officers can then contact the institution for 
drug treatment data. However, in determinant 
sentence cases, individuals are simply released 
with no prior planning as was necessary in parole 
cases. In these instances which constitute most 
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releases and eventually all, it is critical that a 
communication link be created in order to apprise 
officers of the aftercare treatment needs of sub- 
stance abusers who have received therapy within 
the prison setting. 

Without this linkage it is possible that the 
treatment foundations established while the abus- 
er was institutionalized will erode rather than be 
supported. 

Finally, research, The constant need to review 
policies, procedures, and practices is always pres- 
ent. The drug aftercare program of the Probation 
and Pretrial Services Division has already been 
evaluated as recently as 1986."° However, contin- 
ued evaluations are essential to achieving that 
highest number of successful treatment outcomes 
by determining what works and what works best. 
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Electronic Monitors— 
Realistically, What Can Be Expected? 


By ANNESLEY K. SCHMIDT* 
Community Corrections Specialist, Bureau of Prisons, U.S. Department of Justice 


Introduction 


HE ELECTRONIC monitoring equipment 

presently in use in the United States ap- 

plies telemetry technology to determine 
whether an offender is present in the required 
location at the required times. First used on 
offenders in 1984, it is presentiy used daily on at 
least 12,000 probationers, parolees, work releas- 
ees, pretrial releasees, and other offenders under 
correctional supervision in the community. (Ren- 
zema) 

There are two basic types of electronic monitor- 
ing devices. “Continuously signalling devices” 
constantly monitor the presence of an offender at 
a particular location. “Programmed contact devi- 
ces” contact the offender periodically to verify his 
presence. 

A “continuously signalling device” has three 
major parts: A transmitter attached to the of- 
fender sends out a continuous signal. Transmit- 
ters produced by some manufacturers send an 
altered signal to alert officials if they are tam- 
pered with, and others do not. A receiver-dialer 
located in the offender’s home is attached to his 
telephone and detects signals from the transmit- 
ter. It reports to the central computer when it 
stops receiving the signal and when it starts 
receiving it again. A central computer accepts 
reports from the receiver-dialer over telephone 
lines, compares them with the offender’s curfew 
schedule, and alerts correctional officials to any 
unauthorized absences. The computer also stores 
information about routine entries and exits of 
each offender so that reports can be prepared. 

“Programmed contact devices” provide an alter- 
native approach. They contact the offender at 
intervals to verify that he is at the location 
where he is required to be. These devices all use 
a computer programmed to telephone the offender 
during the monitored hours, either randomly or 
at specifically selected times. The computer is 
also programmed to prepare reports on the re- 
sults of the call. However, each manufacturer 
uses a different method to ascure that the offend- 
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author and do not necessarily reflect the official posi- 
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er is the person responding to the call and is in 
fact at the monitored location as required. One 
system uses voice verification technology. Another 
system requires a “wristlet,” a black plastic mod- 
ule, which is strapped to the offender's arm. 
When the computer calls, the wristlet is inserted 
into a verifier box connected to the telephone to 
verify that the telephone is answered by the mon- 
itored offender. A third system uses visual verifi- 
cation to assure that the telephone is being an- 
swered by the offender being monitored. 

“Hybrid” equipment, introduced by several man- 
ufacturers, functions as a continuously signalling 
device. However, when the computer notes that 
the offender appears to have left at an unautho- 
rized time, it functions similarly to a programmed 
contact device, contacting the offender by tele- 
phone and verifying that the person responding is 
the offender being monitored either by the use of 
voice verification technology or the insertion of a 
“wristlet” into a “verifier box” attached to the 
telephone. If verification does not occur, notifica- 
tion is made that a violation has occurred. 

The role of the telephone, in the electronic 
monitoring of offenders, requires that certain new 
telephone technologies are not in use on the of- 
fender’s telephone. For example, “call forwarding,” 
where the telephone will automatically switch the 
call to another number, and a portable telephone 
would make it easier for the offender to respond 
to calls while away from home. Many programs 
also prohibit “call waiting” since it might inter- 
fere with the equipment’s effort to call the central 
computer or for the verifier box to be attached. 
The program must review the offender’s monthly 
telephone bill to assure that none of the prohibit- 
ed services have been acquired. 

At present, most of the equipment limits par- 
ticipation in monitoring programs to those who 
have a telephone at home. However, at least one 
company produces equipment that allows an of- 
ficer to drive near the offender’s house and tune 
to the frequency of the offender’s transmitter and 
thus to determine if the offender is home without 
the officer leaving the car or the offender know- 
ing that monitoring has occurred. Other com- 
panies are investigating similar approaches. 

Offenders are also monitored without electronic 
verification. One approach uses the automatic 
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equipment to telephone the offender and records 
the response. With this approach, verification that 
the person responding is in fact the monitored 
offender occurs when the recording is played by 
someone who recognizes the offender’s voice. 
Another simpler, traditional approach has officers 
knocking on the door of offenders’ homes to as- 
sure that they are home. 

For the past 6 years, I have been watching the 
development of these electronic monitoring de- 
vices. During that time, which dates almost from 
the beginning of the correctional application of 
the technology, I have observed the continuing 
development, refinement, and improvement of the 
equipment, along with the beginnings, mergers, 
demise, and growth of manufacturers. There has 
also been the parallel development of a related 
service industry. These companies receive the 
output of the monitoring and respond to each 
different agency according to pre-determined spec- 
ifications. 

While the equipment and service industries 
have been developing, the users have made 
strides toward defining appropriate uses for the 
equipment, as well as determining which uses are 
inappropriate because the technology does not 
further the program’s goals. Programs have also 
become clearer in their definition of purpose and 
therefore in deciding which type of equipment is 
most suitable and whether, in that particular 
program context, it makes more sense to handle 
their own monitoring equipment or contract with 
a service provider. 

I have also tried to stay aware of developments 
in the field. To accomplish this, I have read the 
literature about monitors, written papers, visited 
programs, and interviewed monitored offenders, 
the officers supervising them, and those directing 
the programs. In addition, I have heard and par- 
ticipated in discussions with proponents and op- 
ponents. Much of what I have read and heard 
appears accurate and realistic, but some seemed 
to include exaggeration, distortion, misunder- 
standing, or wishful thinking. 

The development of new technology has led to 
at least the possibility of a different approach to 
the supervision of offenders in the community. 
However, it has been only a short 6 years since 
the first program began, so there are many ques- 
tions, the answers to which are yet to be learned. 
In this context, it is not surprising that some 
misinterpretations, misconceptions, myths, and 
misunderstandings have also emerged. 

The sources of various perceptions and miscon- 
ceptions are different depending on the nature of 
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the issue. There are the concerns that arise from 
philosophical objection to the use of any equip- 
ment to monitor the behavior of offenders in the 
community. Some show a misunderstanding about 
the functioning of the equipment. Others have 
arisen when the equipment and the program 
using it have been “oversold” so that no program 
could possibly accomplish the goals that have 
been established with the resources given. This 
overselling often reflects a misunderstanding 
about money, the potential economic impact that 
a monitoring program might have. (Byrne) 


Philosophical Issues 


The development of electronic monitoring has 
coincided with the increasing discussion of inter- 
mediate sanctions. This dialogue examines sanc- 
tions that can be applied to criminal behaviors 
which are less serious than those requiring long- 
term incarceration, while, at the same time, being 
more serious than those deserving standard pro- 
bation. The use of electronic monitors has fitted 
into this discussion, both when equipment is the 
sanction and when it is a part of efforts to in- 
crease the credibility and viability of probation as 
a sanction, as can be seen in programs such as 
intensive supervision. 

When electronic monitoring devices are used as 
a part of correctional supervision in the communi- 
ty, such application may generate controversy. 
There are some people who feel that monitoring 
is improper. This point of view is aptly illustrated 
by the title of a recent paper, “No Soul in the 
New Machines: Technofallacies in the Electronic 
Monitoring Movement.” (Corbett & Marx) It dis- 
cusses “fallacies” that can occur in the establish- 
ment of programs. Some of the fallacies the au- 
thors mention, such as failure to clearly state the 
program’s agenda or purpose, can occur in the 
establishment of any kind of program, have hap- 
pened in a few monitoring programs, and should 
not be permitted to happen in any well-thought- 
out program of any type. However, it is not a 
criticism of monitoring programs, in particular, as 
much as it is a criticism of impulsive program 
design. 

The issues more specific to monitoring programs 
are related to the purpose of correctional super- 
vision in the community. A recent annual con- 
ference and training institute of the American 
Probation and Parole Association stated the ap- 
parent conflict in its title, “Supervision in the 
1990s: Surveillance vs. Treatment.” (APPA) The 
descriptive materials about the conference posed a 
question: “Are the concepts really conflicting or 
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can they be supporting and complementary?” 
(Ibid, p. 20) The answer to that question must be 
determined by each agency. In the case of public 
agencies, the answer is determined by the politi- 
cians who chart the agency’s course either overtly 
or through the budget that they provide. That 
answer, no matter how it is arrived at, will deter- 
mine whether the use of monitors could make 
sense in their context. 

Electronic monitoring devices are surveillance 
technology. Therefore, if surveillance is not one 
purpose of the program, these devices would be 
inappropriate. By the same token, if surveillance 
is a purpose of the program, the use of equip- 
ment is one way to enhance effort to achieve it, 
but not the only way. As mentioned earlier, hu- 
mans knocking on doors would be another way to 
achieve the surveillance objective. 

Another proposition states that monitoring will 
lead to “net widening.” The expression “net wid- 
ening” is based on an analogy to catching fish in 
a net. If the net is opened more widely more fish 
will be caught. Thus, in this context, it refers 
both to sanctioning those who would not other- 
wise have been sanctioned and to sanctioning 
someone more severely than would otherwise have 
been done. In this case, the concern revolves 
around hypotheses about what would happen if 
the program did not exist or what will happen if 
a program is established. If offenders are being 
monitored who would otherwise have been incar- 
cerated, the use of the equipment may be seen as 
a reduction in the severity of the sanction. If, on 
the other hand, monitors are being used for of- 
fenders who might receive probation with little 
direct supervision, the level of the sanction ap- 
pears to have been increased, and the question 
becomes, “Is the community receiving a needed 
increase in protection?”—a very different issue. 

When “net widening” is discussed, the issue has 
two distinct ends with abundant space in be- 
tween. At one end is the concern that the use of 
monitors may increase the level of sanctioning 
and therefore cause “net widening.” At the other 
end is the argument that presently offenders are 
being sanctioned at a lesser level than is appro- 
priate because of prison crowding. Therefore, if 
there is an increase in the level of sanctioning, it 
is an increase to an appropriate level. Differences 
among programs make a general resolution of 
this issue impossible, and specific resolutions 
must occur in the context of the handling of in- 
dividual cases by individual programs. 

Another issue has been expressed as: Monitors 
spy on people and reveal their secrets. (Marx, 


1985 & 1986) We have all seen the spy movie 
where the olive in the martini is really a trans- 
mitter revealing the plans of “the bad guys” to 
“the good guys” so that the good guys can come 
and save the day. It seems plausible that such 
technology is available, but the present electronic 
monitoring equipment used on offenders does not 
have that capacity. Whether future equipment 
will have that capacity is unknown, and, if it 
does, whether it would be used is dependent on 
the ethics of those operating the program. Fur- 
thermore, some people would contend that an 
officer, entering an offender’s home during a sur- 
veillance check, is likely to learn more about the 
activities in the house and the interaction of the 
members of the household. 

There is equipment on the horizon with the 
capacity to track the offender. When this becomes 
available, programs will be able to plot a route 
for the offender to use when traveling to and 
from work and learn of deviations from that, as 
well as know about unauthorized departures from 
work. This new knowledge may be reassuring to 
those concerned about detailed monitoring of 
activities. At the same time, those who question 
the appropriateness of surveillance will have a 
further basis for their questions. 

When considering these philosophical issues, it 
needs to be kept in mind that there is a distinc- 
tion between the equipment and the program that 
uses it. It is the program that makes and enfor- 
ces the rules and responds to what it learns from 
the equipment. The equipment provides informa- 
tion which can be responded to immediately, 
later, or not at all, with a phone call or a visit, 
as specified by the program’s procedures. 


Misunderstandings About the Equipment 


Assuming that any potential philosophical mis- 
givings are answered, it is important that the 
program designers are realistic about what the 
equipment can and cannot accomplish. For ex- 
ample, as mentioned earlier, equipment that 
tracks offenders is expected to come onto the 
market, but it is not presently available. How- 
ever, the present equipment is often incorrectly 
assumed to have the capacity to track the of- 
fender as he moves around the community. 

Since the introduction of the equipment, some 
have posited: This is new and it’s technology, so 
it must be “good.” As the pioneers who first used 
the equipment learned, the equipment and the 
computer programs that convert the signal from 
the equipment into something meaningful, needed 
to be tried, tested, refined, and modified in the 
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real world. Vast strides have been made in the 
technology, and its reliability has increased great- 
ly. At the same time, it seems unlikely that it 
will ever be 100 percent perfect. 

A closely related erroneous assumption is: Mon- 
itors are technology so they must be an improve- 
ment. Any program that acquires monitors will 
obtain more information about those being super- 
vised than was previously available. Whether or 
not this new information is an improvement de- 
pends on the use to which it is put. If more 
paper is added to files, and little else is done, 
then a question can be raised about the value of 
the information from the equipment. In addition, 
when the offender learns by experience that viola- 
tions are of little or no consequence, the credibili- 
ty of the program is undermined. On the other 
hand, if violations are responded to, the offender 
learns that the program means what it says, and 
greater control is achieved. Thus, the program 
establishes its credibility with offenders and the 
public. 

Even when the equipment is functioning cor- 
rectly, it cannot prevent violations, as some have 
hoped. The offender is free to leave any time he 
decides to do so, and nothing about the equip- 
ment will stop him. In addition, the offender can 
leave as if he were going to work and then go 
anywhere. Unless the officer happens to check 
with the place of employment, he'll find out that 
the offender did not go to work when he sees 
reduced hours on the pay stub or when the of- 
fender is fired. Finally, there is no information 
about what the offender is doing when he is 
home which could be anything from something 
innocuous like watching TV to something as hein- 
ous as drug dealing or inflicting physical abuse 
on another member of the household. The equip- 
ment simply provides information showing that 
the offender is present within range of the receiv- 
er-dialer. 

Any program has to determine how it will re- 
spond to the increase in information, realizing 
that the additional information may well mean 
that the program is now aware of failures that 
would have previously been unknown. This newly 
acquired information must be responded to by the 
staff if the program is to maintain its credibility 
with the offenders and with the public. If the 
staff is overvorked and unable to respond to the 
information that it now receives, acquiring more 
information from monitors will only increase the 
staff frustration and decrease the program’s credi- 
bility. 

Some manufacturers of continuously signalling 
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equipment provide a special feature in the band 
that holds the transmitter on the offender. When 
present, the nature of the signal changes when 
the band is tampered with. At first blush, this 
tamper-resistant band appears to prevent viola- 
tions. However, tamper signals may occur when 
the equipment is twisted or otherwise handled 
roughly but not actually tampered with. On the 
hand, the tamper signal can only be perceived if 
the offender is within range of the receiver-dialer. 
Outside that range, it will signal, but there is no 
way it can be “heard.” 

Monitoring requires that an offender have a 
home with a telephone and that he remain there. 
Some offenders do not have homes, and others 
have homes without telephones. Secondly, if 
others in the household are not supportive of the 
offender’s participation in the monitoring pro- 
gram, they can sabotage the offender. For exam- 
ple, if the household contains teenage phone users 
who are not willing to limit their calls or relin- 
quish the phone to the equipment, the offender 
cannot successfully participate. Moreover, there 
are situations when a house is not a home—at 
least not one for home confinement. This would 
be especially true if abuse is present. 


Money: What Monitors Can Save 


Program funders often hope or assume that 
they can buy equipment and save money directly 
or indirectly by decreasing staff or, at the very 
least, not increasing it. First, capital or money is 
required if the equipment is purchased. But, 
equipment can be and often is obtained by lease 
or lease-purchase arrangements which do not 
require a large initial outlay. Second, the case- 
loads of monitoring programs are usually about 
25 while regular probation programs frequently 
have caseloads of over 100 offenders. In addition, 
monitoring programs require substantial labor if 
reported violations are responded to on a 24-hour, 
7-day per week basis. This may have implications 
for staff, staffing costs, and labor-management 
agreements if the staff is required to be available 
during times which have not been traditionally 
considered to be working hours. Additionally, the 
outputs of equipment will provide staff with pre- 
viously unavailable information to which staff 
now must respond. 

The actual cost obviously depends on the type 
of equipment, the number of units, and whether 
the equipment is purchased or leased. In addition 
to staffing, extra costs may be incurred because 
of telephone charges. The In-House Arrest Work 
Release Program of the Sheriffs Stockade in 
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Palm Beach County, Florida, charges participants 
in the voluntary program $9 per day. (Garcia, 
1986) Within the first 14 months of program 
operation, the program’s investment in equipment 
had been returned by offender fees. However, if 
the initial amount invested is more or less, if fees 
are charged at a lower or higher rate, or not at 
all, or if the equipment is in use a greater or 
lesser proportion of the time, then the pay-back 
period will change. Also, the costs have changed 
as the competition between the manufacturers 
has increased. During the same time, staff sal- 
aries have increased, and many programs have 
been established in sites that are not routinely 
staffed 24 hours a day, 7 days a week. And, most 
importantly, there are many who do not feel that 
it is appropriate to charge offenders for their 
supervision. This philosophical consideration has 
been the subject of numerous booklets and ar- 
ticles and is mentioned here. Detailed considera- 
tion of this point is outside the scope of this 
article but an important financial and philosophi- 
cal issue for program designers to consider. 

The staff of some agencies has become con- 
cerned that monitors will replace people. How- 
ever, this loses sight of the fact that monitors are 
just equipment. People are required for a number 
of purposes by a program that uses monitors. 
First, people must screen participants and attach 
the equipment. Once participants are in the pro- 
gram, staff is required to interpret the output 
from the equipment. Then, based on that inter- 
pretation, staff has to respond to the offender. 
Additionally, there are things only people can do, 
such as counseling, job placement, and employ- 
ment verification. Given the smaller caseloads 
needed to respond to the additional information 
provided by the monitors, it seems unlikely that 
programs will be able to replace staff with the 
equipment, and many have found that more staff 
is required. 

Many jurisdictions have justified the acquisition 
of electronic monitors with assurances that it will 
alleviate prison and jail crowding. This view may 
be optimistic, for a variety of reasons. First, in 
addition to issues related to what a community 
can, will, and should be expected to tolerate, it 
should be reiterated that monitors are technologi- 
cal devices potentially useful in a variety of pro- 
gram contexts. The population selected as the 
focus of monitoring programs may or may not be 
one that might otherwise be sent to jail or prison 
if monitors were not available. Second, considera- 
tion needs to be given to the likely impact on the 
total problem. In a thousand-man jail, the release 


of 20 monitored inmates would reduce the popula- 
tion by only 2 percent. One hundred monitored 
inmates would have to be released before the 
population would be affected by 10 percent. In a 
smaller jail, more impact would be achieved by a 
system the size of the typical initial purchase of 
20 units, if all units were being used at the same 
time. In the prison systems of many states with 
much larger populations, more monitored inmates 
would have to be released before a significant 
reduction in population could occur. Furthermore, 
the cost of a monitoring program cannot be di- 
rectly compared to per diem costs of incarcera- 
tion. The largest component of per-diem costs is 
staff salaries. Therefore, until the number of 
released inmates is large enough to affect staff- 
ing of the facility, the only savings achieved are 
in marginal categories such as food. 

Closely related to the assertion that monitors 
will solve crowding is the assertion that monitors 
save money because monitoring is less expensive 
than jail. The arguments seem to rest on faulty 
mathematics and inappropriate comparisons when 
comparing the per diem of jail with the per diem 
costs of monitoring. Jails are labor intensive, with 
about 80 percent of the costs being staffing. 
Therefore, unless staffing can be affected or con- 
struction becomes unnecessary, the only costs 
savings are marginal items such as food and 
medical care. It is also important to note that 
this comparison is based on the assumption that 
all monitored offenders would otherwise be in jail. 
The experience of many programs makes this 
assumption at least questionable. 

All of the assertions made about monitors in 
the corrections literature and the popular press 
lead to the assumption that the use of monitors 
is widespread. However, Marc Renzema’s latest 1- 
day count shows about 12,000 to 14,000 offenders 
being monitored. (Renzema) At the same time, 
the Bureau of Justice Statistics tells us that 
there are 2.6 million offenders under supervision 
in the community. (BJS) As can be readily seen, 
monitors are used on only a very small proportion 
of offenders. 


Some Strategies to Avoid Misunderstandings 


During the short period that monitors have 
been available, experience has taught some of the 
issues that must be resolved before or during the 
establishment of a monitoring program. There are 
myriad decisions which must be made, few of 
which have known “right” answers. However, if 
the questions are answered clearly, many myths 
can be laid to rest and misunderstandings avoid- 
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ed. 

The program needs to provide the context in 
which the equipment is to be used. If that is 
lacking, there will be the inappropriate situation 
of equipment in search of a program. The pro- 
gram needs to be defined in terms of how an 
offender enters the program, who will make the 
decision, and on what will the decision be 
based—risk, need, offender status, etc.; then, how 
long people will remain in the program. 

The program’s statement of purposes and objec- 
tives should supply a clear rationale for the use 
of monitors, which means that at least one of the 
program goals should be offender surveillance and 
control. If this is not a goal, there seems little 
reason to use monitoring equipment and little 
justification for it. 

Then, the program needs to determine what 
type of equipment will be used, keeping in mind 
both the cost and surveillance implications of the 
choice. It should be noted that different features 
are available on different equipment, even equip- 
ment of the same type. These choices should be 
evaluated in terms of how the features relate to 
goals of the program. The equipment decision 
should consider the cost and desirability of cer- 
tain features to determine whether the program 
wishes to monitor consistently or intermittently; 
whether tamper-resistance is required or visual 
inspection for damage will be sufficient; and what 
the nature and size of the equipment itself is. 

If equipment seems appropriate in the context 
of the program, the next question is financial. 
What will be purchased? The usual choice is one 
of two possibilities—equipment or service. Either 
the agency obtains the equipment and uses its 
staff to provide the service or the agency con- 
tracts for service with a company that will pro- 
vide both monitoring equipment and monitoring. 
The equipment may be acquired through a lease, 
purchase, or lease with an option to purchase. 

The equipment is going to provide information 
which was previously unknown. This will range 
from simple facts, such as what time the offender 
left for work or that the offender was late leaving 
and therefore was probably late for work. The 
program will also learn that the offender is not 
at his residence when he is supposed to be. The 
program needs to anticipate these issues and 
determine in advance how it will respond. For the 
simpler issues, responses may be as simple as 
telephoning the employer to determine that the 
offender is, in fact, at work. The response to 
reported violations may vary. It may be by phone 
or in person, at the time when it first becomes 
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known or during the next workday. 

The decisions about response to violation have 
implications for costs and staff. They must also 
be made considering what the responsible author- 
ities—usually a court or parole board—are going 
to require as proof of violations. When planning 
the response to violations, the program should 
consider the possibility that false alarms may 
occur and that equipment may be damaged ac- 
cidentally or purposely. 

Once these decisions, and many others, have 
been made, it is important that the program plan 
allow time to test and get acquainted with the 
equipment and to train staff. 

As the program plan is being developed, there 
are a variety of other issues which need to be 
considered. All the elements of the criminal jus- 
tice system need to be involved in the planning 
so that their issues and agendas can be consid- 
ered. Cooperation of the courts and probation and 
parole will likely be required. Additionally, many 
times, planning also may involve the sheriff, 
other law enforcement agencies, and others. As 
with any multi-agency effort, the lines of respon- 
sibility must be clear and the cooperation be- 
tween them developed. For example, if the pro- 
gram is going to monitor the output of the equip- 
ment around the clock, then the base is optimally 
located where 24-hour staffing is already present. 
This facility might be a jail operated by the sher- 
iff. If the program, on the other hand, is being 
operated by the probation office, the division of 
responsibilities and expectations should be clearly 
specified, preferably in writing. At the same time, 
at least some elements of the broader community 
should be involved, such as the press and politi- 
cal action groups concerned about criminal justice 
issues, such as MADD (Mothers Against Drunk 
Driving). 

The establishment of a monitoring program in 
some areas has provided an opportunity for the 
agency to be proactive, reaching out to the public 
and the press. This contrasts with the reactive 
posture often assumed by corrections and may 
lead to the development of relationships with the 
press which may be useful in other contexts. 

In summary, when starting a program, it is im- 
portant to be realistic about why the program is 
being established and what it is expected to ac- 
complish. In addition, the program needs to be 
placed in a context that is well thought out, has 
consistent policies and procedures, and documents 
events that occur and specific expectations. Above 
all, monitoring equipment should never be equip- 
ment in search of a program. 
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Pretrial Services: Today and Yesterday 
By D. ALAN HENRY 


Director, Pretrial Services Resource Center, Washington, DC 


Introduction 


N A recent issue of Law and Social Inqui- 

ry, Barry Krisberg, noted author in the 

juvenile justice field and president of the 
National Council on Crime and Delinquency, 
reviewed two works about the politics of juvenile 
justice policies in this country. In what can at 
best be called a pessimistic tone, Krisberg con- 
cluded that, “the history of American juvenile 
justice is not a slow march toward more enlight- 
ened and compassionate care of children. . . . The 
ascendancy of juvenile justice professionals as the 
primary change agents makes genuine reforms 
unlikely.” 

What was disturbing—besides the obvious—in 
reading Krisberg’s review was that many of the 
criteria that lead to his somber conclusions might 
be easily and prophetically applied to pretrial 
services. Are we in danger of losing the 
short-lived field of pretrial services, perhaps as a 
result of institutional suicide? Or are we on the 
cusp; teetering between calcifying (or disintegrat- 
ing) rapidly, and becoming one of the “players,” 
in the complex system we call criminal justice? 

Before discussing where pretrial services is 
heading in the coming decade and possibly the 
next century, a little history is appropriate, begin- 
ning with definitions. This will be followed by an 
assessment of programs today—some numbers 
first, followed by a method currently in use for 
evaluating programs when measured against 
national criminal justice standards. Probably the 
most difficult part, this section will include a 
checklist of sorts for examining a pretrial pro- 
gram and its impact on the community it serves. 
Finally, we will talk about the future of pretrial 
services: what we might expect as we look 
through our admittedly murky telescope at the 
criminal justice and corrections system of the ‘90’s 
and beyond. 


Definitions, or What Exactly Is 
Pretrial Services? 


About a year ago I was visiting a jurisdiction 
to discuss the jail crowding they were facing and 
possible remedies they might try to alleviate it. 
We were about to start the session when I no- 
ticed the public defender wasn’t present. When I 
suggested we wait for him, the state’s attorney 


said it wasn’t necessary: “I’m the real public 
defender, Mr. Henry.” 

The title of this work is misleading, for we will 
not be addressing pretrial services per se, which 
traditionally and quite correctly is a term that 
encompasses both pretrial release—sometimes 
called pretrial screening and supervision, R.O.R. 
or O.R.—and pretrial diversion, a completely dif- 
ferent term.’ We will be discussing the former: 
those practices and programs that screen arrest- 
ees held after arrest to provide the bail-setting 
magistrate concise summaries of arrestees’ person- 
al background as it relates to bail. The programs 
might also offer additional services, such as pre- 
trial supervision and notification, or other ancil- 
lary justice system or corrections system services.’ 
But the program or agency that provides these 
services in the jurisdiction might have taken on 
any number of titles—county pretrial O.R. unit; 
pretrial services agency; the R.O.R. unit; the bail 
agency; bail bond O.R. unit; or simply “pretrial.” 
This confusion is historical: the first such agency 
in the United States was called the Manhattan 
Bail Project.’ 

In 1974 pretrial program administrators from 
across the country came together to form the 
National Association of Pretrial Services Agencies 
(NAPSA), representing both release and diversion 
programs. Although defining different target pop- 
ulations, program goais, and even arrestee labels 
(defendants versus clients), the two very disparate 
groups nonetheless believed that the new associa- 
tion should be made up of both groups, and work 
began on separate standards for the respective 
fields. These two sets of standards, produced in 
1978, made clear the very real differences be- 
tween release and diversion. Almost immediately, 
however, some release programs became uncom- 
fortable with their label. They feared that they 
would be perceived in their locale as an advocacy 
group, rather than the neutral information and 
monitoring source they perceived themselves to 
be, and changed their title from “release” pro- 
gram to “pretrial services” programs, a label be- 
lieved to be less defense-oriented.* 

Having probably confused even the most inter- 
ested reader by this time, and assuming only 
those remain whose passions are aroused by “how 
many angels on the head of a pin?” discussions, 
we will extricate ourselves by stating that for this 
article, the term “pretrial services” will be used 
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as a synonym for pretrial release, O.R., R.O.R., 
and any other label that exists for similar func- 
tions as described in the opening paragraph, and 
to exclude all diversion-related functions. 


Pretrial Programs: Today and Yesterday. 


By 1964, the date of the first national confer- 
ence on bail called by then-Attorney General Rob- 
ert Kennedy, there were already over 100 pretrial 
services agencies in existence, primarily in the 
larger cities of the United States.° Mostly small 
in size and budget these programs and the ones 
that have started since then perform their basic 
duties of providing information to help in the bail 
decision and monitoring those released. They have 
changed in other ways, however. 

In 1989, NAPSA, with funding from the Bureau 
of Justice Assistance, undertook a survey of pre- 
trial programs in the United States.’ The results 
of that effort provide an indepth look at how 
some 201 programs who responded to the survey 
were functioning.’ By itself, this work is valuable 
in providing an idea of what pretrial programs 
look like. But when examined with a similar 
work completed 10 years earlier,® we can get not 
only an idea of current practices, but infinitely 
more interesting, how much and in what way 
program practices have changed in 10 years. Ad- 
mittedly not without its methodological shortcom- 
ings—only 68 programs were surveyed in both 
1979 and 1989—this comparative analysis can 
provide at least a blurry assessment of the field’s 
changes. 


Selected Findings of Pretrial Program Surveys: 
1979-1989 


¢ In 1979, 13 percent of the programs indi- 
cated they interviewed over 10,000 arrestees 
in a year; in 1989 the figure had more than 
doubled to 27 percent. 


Staffing changes were less clear: In both 
1979 and 1989, 50 percent of the respondents 
had full-time staffs of 4 or less; but the 
number of programs with sizable staff (over 
10 full-time) went from 18 percent in 1979 to 
27 percent in 1989. 


Probably most interesting has been the de- 
crease in Federal funds used to support— 
wholly or in part—pretrial services in the 
states. In 1979, 20 percent of the programs 
indicated they received some of their funding 
from Federal sources; in 1989, the figure had 
dropped to 7 percent. If the respondents are 
representative, it appears that the decrease 


in Federal funds has been more than sup- 
planted by state support. In 1979, 18 percent 
of the programs indicated some portion of 
their funding came from the state; in 1989, 
the figure had doubled to 37 percent. 


Operating budgets for the respondents indi- 
cate a sizable growth during the eighties. In 
1979, three-quarters of the programs indi- 
cated their annual operating budget was less 
than $200,000; in 1989, only 54 percent 
could claim budgets this size. While in 1979 
only 4.4 percent of the respondents had a 
budget over $1 million, by 1989 the number 
had grown to 14.3 percent of the respon- 
dents. 


The data reflect the steady growth in the size 
and funding status of pretrial programs in 10 
years. What we are not able to garner from the 
respective surveys is a sense of how well the 
programs are doing what they set out to do: help 
decrease unnecessary (and expensive) pretrial 
detention thorough the assistance they provide to 
judicial officers in setting and monitoring bail. 
The most commonly used litmus test for success 
in the practitioner’s parlance is the FTA, or fail- 
ure to appear rate, roughly defined as the num- 
ber of persons who fail to appear for court divid- 
ed by the number released.® But there are prob- 
lems with even this definition. For example, 
should the number of failures include all who are 
released and fail? Only those recommended by 
the program and released (an unstated admonish- 
ment of the judicial officer’s decision not to follow 
their recommendation)? Only those recommended 
and released on non-financial conditions? Defining 
the denominator has shown similar variations, 
the upshot being that one countys 10 percent 
FTA rate means little compared to another’s 20 
percent figure, without more information as to 
how the figure was derived. If we nonetheless 
struggle forward with a sense of confidence in the 
spirit of consensual validity," we see that the 
1989 survey respondents reported a range of fail- 
ures to appear that overall were consistent with 
the 15 percent rate reported in earlier studies.” 

There is one other survey finding worth consid- 
ering, however, before we leave the topic of FTA. 
In 1978, the Bureau of Justice Statistics through 
the Pretrial Services Resource Center surveyed 39 
of the largest criminal justice jurisdictions (not 
programs) in the United States. These 39 in turn 
had been selected by the Census Bureau as repre- 
senting the 75 most populous counties in the 
country. The purpose of the survey was to track 
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felony cases from initial appearance through dis- 
position in these high volume counties and an- 
swer: Who was released pretrial? Detained? Who 
failed to appear and who was rearrested? A 
weighted sample was identified representing over 
47,000 cases entering the courts in February 
1988. Data from that sample showed that overall, 
24 percent of the defendants released prior to the 
disposition of their case failed to make at least 
one of their court appearances, a rate dramatical- 
ly higher than the NAPSA survey reported. 

Does this mean the program administrators in 
the NAPSA survey were wrong? Not necessarily. 
The BJS survey did not identify whether their 
jurisdictions had pretrial services programs in 
place, thus we cannot attribute positive or nega- 
tive effects to them. Second, the BJS survey in- 
tentionally looked at the busiest urban courts and 
jurisdictions, while the NAPSA effort intended to 
be more inclusive by also surveying very small 
rural and suburban programs. It is almost a ten- 
ant of the pretrial faith that smaller jurisdictions 
have lower failure rates; if true, that could well 
explain the differences in the two figures.” More 
likely, the differences in case processing that exist 
in the courts themselves—the number of continu- 
ances, length of time between court events, the 
notification systems—had more impact on failures 
to appear than any pretrial program practice. 
Whatever the cause, it is an ominous finding that 
the pretrial field and the courts will need to 
address: One out of four of those released pend- 


ing trial in our larger courts failed to return to 
court. 


What’s a “Good” Pretrial Program 
Today? A Checklist 


We significantly shortchange the profession of 
pretrial services if we allow the worth of such 
programs to be defined simply by an FTA rate, a 
rate in the final analysis that has to reflect a 
combined measurement of three different vari- 
ables: defendant responsibility; pretrial program 
assessment and monitoring capability; and the 
efficiency of court processes. To fairly assess pre- 
trial programs, many other factors must be added 
to the list, that, when taken together, will give 
us a more rounded sense of a pretrial program’s 
work. Examining these factors gives us the capac- 
ity to begin to make cross-jurisdictional compari- 
sons.” The following is a summary of those fac- 
tors, divided into four general categories: identifi- 


cation, supervision, management, and supplemen- 
tal services. 


Identification 


“In July 1209, the army marched on the ill-pre- 
pared town of Beziers. .. . Led by a ragtag mob 
of camp followers and servants, the crusaders 
burst though the town gates and unleashed a riot 
of murder and looting. In the middle of the mas- 
sacre, it was reported, Arnald-Amaury was asked 
how the soldiers could distinguish heretics from 
Catholics. ‘Kill them all’, he replied; ‘God will 
recognize his own.” 

The first and perhaps primary role of a pretrial 
program is to identify the “heretics,” those who 
would fail to appear or be rearrested if released. 
To accomplish this task most effectively programs 
do the following: 


Population targeting. It is important that a 
program be cautious in excluding any arrest- 
ee—because of the charge or his record—from 
being interviewed. If programs eliminate catego- 
ries of arrestees, in most instances they will be 
eliminating precisely those cases where judicial 
officers could most use the help: serious crimes, 
defendants with extensive records, etc. While 
there are exceptions, the rule of thumb here is 
for a program to interview every arrestee unless 
a) bail is not an issue; or b) there is a statutory 
provision that does not allow the magistrate to 
set bail in the case. 


The interview. The interview itself should be 
complete and timely. Complete means that suffi- 
cient community ties information is obtained to 
establish what the arrestee has been doing— 
where he has been living and working (or how 
supported)—prior to the arrest. In addition, the 
interview process must obtain a complete criminal 
record of the individual—not just arrest record, 
but dispositions, too. Timely means that the pro- 
gram remembers it serves the court; taking a 
week to do a pretrial interview and verification is 
unnecessary and—assuming the defendant is 
detained pending the report—terribly costly to the 
county and the detainee. The program should 
attempt to have reports submitted to the judicial 
officer at the initial bail-setting hearing. 


The assessment. The program should submit 
the information gathered in the interview to the 
judicial officer with some recommendation as to 
what it all means; is the defendant likely to come 
back to court and stay out of trouble? If not, 
what conditions should the judge impose that 
would increase the odds? The primary issue here 
is how the program decides; what scheme or 
instrument (or today, software) does it use to sort 
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out the defendants? There are many types of 
schemes used in the field—objective point scales, 
subjective schemes, a blend of some sort of the 
two—and much has been written in defense of 
each and will not be restated here.’* Two caveats 
here about what a program’s assessment proce- 
dure should do: First, it should not include an 
evaluation of the instant charge. While the court 
is required to consider the allegations in setting 
bail, it is not the role of the pretrial program to 
be the conduit for that information (the state is), 
nor should the program attempt to weight the 
merits of the case in determining an assessment. 
For all practical purposes the program should be 
“charge blind” in arriving at its assessment. The 
second proviso that should apply to the program’s 
assessment is that it be defensible. If a program 
says that its assessments are based solely on 
“staff experience” or “common sense,” for example, 
the assessment process is in need of review. 
Rather, it should be based on evidence that has 
identified characteristics associated with pretrial 
misconduct in the jurisdiction. If not, the program 
will be in danger of providing inequitable treat- 
ment (in the form of differing assessments) to 
similarly situated arrestees—an unacceptable situ- 
ation. 


Supervision 


“Eligible individuals may thereafter be released 
on the basis of a promise to return for a court 
appearance, though in some cases a certain 
amount of supervision may accompany release.””* 

The second area in assessing the effectiveness 
of a pretrial program involves pretrial supervi- 
sion, defined to include monitoring of releasees’ 
behavior, notification of future court dates, moni- 
toring of detainees’ status, providing appropriate 
assistance to releasees, and locating defendants 
who fail to appear while on release. 

Monitoring. It appears clear that you can 
decrease somewhat the rate of non-appearance by 
increasing the contact with released defendants.” 
By having a defendant check in—either by phone 
or in person—with the pretrial program on a 
regular basis, the program can decrease (or antic- 
ipate) failures. The monitoring schedule need not 
and probably shouldn’t be fixed throughout the 
pendency of the case. If a person has reported 
weekly for a sustained period, decreasing the 
frequency of check-ins would be appropriate, for 
example. 

Pretrial staff should not become too enamored 
with the monitoring process; it is not meant to be 
a treatment/rehabilitative procedure, and any 


efforts to make it such should be quickly stopped. 
Pretrial staff have no right to “rehabilitate” some- 
one who has not been convicted, and the coercive- 
ness that easily becomes the rule negates even 
the best intentions. Certainly staff should know 
about treatment resources and give such informa- 
tion to defendants upon request, but only then, 
and not as an implied order of the court. 
Notification. The best system action to reduce 
failures to appear is to improve the notification 
process used by the justice system. In a recent 
examination of missed court dates in the D.C. 
Superior Court, the Pretrial Services Agency 
found that one-third of the failures to appear 
could be the result of faulty or non-existent notifi- 
cation of the court date given the defendant. 
Defendants in jail on other charges, hospitalized, 
in the courthouse but wrong court room are some 
regularly reported examples where proactive agen- 
cy work would nullify the need for a warrant 
being issued for defendants failing to appear. A 
good notification procedure might include notify- 
ing each defendant of each court date 7 days 
before the scheduled appearance. In addition, the 
notification should require the defendant to con- 
firm receipt. If no such confirmation is received, 
say 3 days before the date, staff should attempt 
to contact the defendant. If staff members are 
unsuccessful, they should notify the court—par- 
ticularly the prosecutor’s office—so that witnesses 
can be put on stand-by and backup cases sched- 
uled on the particular calendar. The key here is 
to remember that most defendants who fail to 
appear are not what is classically pictured as a 
fugitive: someone who leaves the jurisdiction to 
avoid prosecution, running David Jansen-like 
through towns and cities under assumed identi- 
ties. Rather, defendants forget, oversleep, or offer 
some more banal reason when eventually re- 
turned to the court. While no notification system 
can deter the person who intends not to appear, 
a good system can decrease substantially the 
number of cases where no such intent exists. 
Monitoring pretrial detainees. Once a judi- 
cial officer has decided that a money bail (or, 
where authorized, pretrial detention) that results 
in detention is appropriate, the agency’s work 
does not end. The better agencies regularly re- 
view those cases to see if the factors that appear 
to have been associated with the bail-setting deci- 
sion change during the detention period. Were 
there outstanding warrants that have been subse- 
quently addressed? Was insufficient verification 
obtained prior to the court hearing? It is the 
responsibility of the pretrial agency to track all 
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pretrial defendants—released and detained—and 
notify the court of any changes in status that 
might necessitate a change in the bail status.” 

Defendant services. Every pretrial agency 
should have and maintain a community services 
reference file that describes services in the juris- 
diction for pretrial defendants. This is useful in 
two ways: First, judges should be made aware of 
such services and their capabilities when deciding 
appropriate conditions of release. Second, in any 
case where a defendant is released—with or with- 
out conditions—he or she should be able to get 
information about treatment programs or other 
such services from a single source: the pretrial 
agency. 

Failure to appear services. While the majori- 
ty of programs provide background information to 
judges at bail-setting as well as some supervisory 
services, only the better programs have the re- 
sources to address failures to appear in a system- 
ic fashion. By this we mean immediate investiga- 
tion of failures to appear and providing the re- 
sults of that investigation to the court of record. 
In some instances the “results” provided will be 
the defendant himself, as such departments are 
often able to find the missing defendant and get 
him back to court.” 


Management 


As with any organizational structure, the suc- 
cess or failure of a pretrial program can be at- 
tributed to the effectiveness of the management. 
How we arrive at effective management (or man- 
agers), however, is a difficult road to map.” We 
can, however, talk about the indices of effective 
management demanded of the pretrial program 
by the other criminal justice system actors. While 
this does not address the key issue—how well the 
pretrial manager(s) manages people—the indices 
can give us an idea as to whether the minimum 
is being provided by the program. 

Management Information System. An effec- 
tive program must have the capacity to track, 
both individually and in the aggregate, defendant 
outcomes during the pretrial stage. It is based on 
this information that the program administrator 
can determine where changes are necessary, both 
within and sometimes outside of the pretrial 
program. 

At a minimum, the program should be able to 
track the real impact of the decisions made. For 
example, tracking the number interviewed per 
month is one thing; the good program also tracks 
how many were not interviewed, the reasons why, 
and what the court did with them. Similarly the 
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program administrator should be looking at not 
only the cases where a positive recommendation 
was made but the cases and frequency where a 
program said that release was not appropriate. 
By tracking these exceptions, the administrator 
can get a better fix on the target populations that 
should perhaps be receiving more of _ the 
program’s attention. 

Based on the information gathered by the pre- 
trial program, the administrator should be able to 
provide the court with some interesting data. For 
example, how long does it take for a defendant, 
on average, te have his case disposed of? In what 
instances do the judges most often not follow the 
recommendation of the program, and what are 
the results? Is a person released on non-financial 
conditions more likely to appear for court as re- 
quired? What is the actual rearrest rate of per- 
sons released in the county? What conditions of 
release appear to have the most impact on ap- 
pearance and rearrest rates? The list of possible 
questions that can be answered with pretrial data 
is virtually endless, precisely because of pretrial’s 
locus at the front of the system and its tracking 
of any and all persons who enter and eventually 
leave. 

Operations. Besides being able to gather and 
synthesize in some readable fashion an enormous 
amount of data, the pretrial program should have 
certain practices or operations in place and un- 
derstood by the staff. First, the program should 
have a clear, concise mission statement. Not the 
“do good, avoid evil” type, but a statement of the 
aims and purposes of the program that is under- 
standable to all. While it should obviously not 
contradict state statute, court rule, or grant word- 
ing that established the program, neither should 
it be taken verbatim from such documents. Sec- 
ond, the program should have an operations man- 
ual—not a collection of memos that exist in vari- 
ous states of disarray, but a manual that details 
how the program does what it does. Part and 
parcel of that document is a training schedule 
that the program has established. The training 
should include a structured orientation for new 
staff (more than just putting the “rookie” with 
the senior staff member), ongoing training for line 
staff, and management training for anyone in a 
supervisory position. 

Finally, a good program is considered an inte- 
gral part of the local criminal justice system; 
meetings don’t occur without someone from pre- 
trial services in attendance. The director is regu- 
larly providing input to judicial meetings, and 
salaries of the pretrial staff reflect that equity. 
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Supplemental Services 


Because of their particular and peculiar position 
in the criminal justice system some pretrial pro- 
grams have gone beyond the above, providing the 
system or a particular component of the system 
assistance that was either not available before or 
at a less expensive cost. These include: 


Classification assistance. Much of the infor- 
mation obtained in a pretrial interview is also 
gathered by jail staff for making classification 
decisions. Some pretrial programs routinely 
provide copies of their interview to classification 
officers in cases where release was not ordered. 


Diversion. Similarly, diversion programs 
often use the initial screening of the pretrial 
program to help them identify the target popu- 
lation for their diversion programs—first offend- 
ers, drug abusers, etc. 


Indigency determination. In many jurisdic- 
tions the judicial officer has little verified infor- 
mation on which to base his decision about who 
pays for a defendant’s attorney; often the judge 
simply swears the defendant, asks a few ques- 
tions, and decides. Pretrial programs can help 
here, too. With the simple addition of a few 
questions, they are able to provide verified 
information to the judge about the person’s 
worth, probably saving the system money. 


Presentence investigations. While probation 
departments routinely provide PSI’s in most 
felony cases and in some misdemeanor cases, 
the time spent in preparation is often 4 to 6 
weeks. If the person has been under pretrial 
supervision while his case has been pending, 
however, there is a ready made track record 
available to the probation department and the 
judge that can shorten the time substantially. 
Again, some pretrial programs routinely provide 
a summary report either through probation or 
directly to the judge for sentencing when they 
have been monitoring the defendant. 


The supplemental services all revolve around 
the ability of the pretrial program to gather accu- 
rate, verified information about the defendant 
early on in the process, and to gather it quickly; 
its application is the only difference. There are 
some who posit that having such complete infor- 
mation earlier in the system can also increase the 
use of intermediate sanctions, since the judge will 
have a “pre-presentence report” at the first ap- 
pearance if the person wishes to plead. 


By employing the above “checklist,” program 
administrators, funders, and policy makers re- 
viewing local pretrial practices can begin to as- 
sess whether their pretrial program is effective. 


The Future 


Ten years ago, The Economist, a well known 
London-based magazine, carried a story about the 
terrible crowding in U.S. correctional facilities. 
“Experts in criminology tend to suggest that over- 
crowding should be dealt with by probation, 
shorter sentences, earlier parole and more time 
off for good behavior. But public opinion, quickly 
reflected in the state legislatures, is moving in 
exactly the opposite direction.” The prognosis was 
disquieting: “With a law-and-order administration 
in Washington and a public determined that 
criminals shall not escape retribution, there is 
unlikely to be a shortage of prisoners.” This same 
pessimism must influence any predictions made 
today. Consider also: 


¢ Both the number of cases filed in court and 
the number of people locked up in jails is 
growing exponentially, the latter having 
increased 15 percent in just 1 year (1988- 
1989). 


The current recession is lasting longer than 
the more optimistic projections anticipated, 
with disagreement as to just how long it 
might now continue. 


Law enforcement, courts, and corrections are 
having difficulty finding qualified people to 
fill vacancies or even retaining current staff. 


Public opinion surveys continue to reflect a 
declining respect for court and corrections 
officials (although respect for law enforce- 
ment appears to be increasing). 


But what about pretrial services? Is the outlook 
equally depressing? Are we likely to have the 
same problems in the future that Krisberg de- 
scribed for juvenile services? Probably not. It ap- 
pears that pretrial services will continue to ex- 
pand, both in the number of programs that exist 
and the services offered, as a result of pretrial 
services’ good work and increasing need. There is 
much that still needs to be done (few programs 
would be able to complete the checklist above 
without finding some areas needing attention, for 
example), but there is also forward movement; 
positive things are happening in the field. While 
it is no doubt true that many of the changes in 
the field in recent years are due in large part to 
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the crisis of jail crowding that has forced local 
jurisdictions to take a closer look at how they are 
using a scarce resource—jail beds—some credit 
must also be given to the professionals in the 
field for making sure the changes actually took 
place. 

In fact the most heartening aspect of pretrial 
services in recent years has been the continuing 
increase in the level of professionalism, a trend 
that we would expect to continue as programs 
mature. In addition, four ideas that have been 
discussed for some time in the field may become 
reality in the coming decade. 


¢ Accreditation. Following its peers in correc- 
tions, the pretrial field has developed nation- 
al standards for pretrial services; what has 
not yet been developed, however, are accredi- 
tation procedures. Translating general pre- 
cepts into measurable actions is difficult, but 
it is likely that such a process will take 
place in the near future for pretrial services. 


¢ Detention management. In recent years, more 
pretrial programs have been started under 
the locus of local corrections, a result at least 
in part of jail crowding suits. With the recog- 
nition by the courts that pretrial detainees 
must be treated differently than those serv- 
ing sentences of incarceration, it is not un- 
likely that pretrial services might expand to 
include the actual management of facilities 
that hold detainees. 


¢ Structural changes in recommendation 
schemes. Many pretrial programs currently 
do not consider danger to the community in 
any measurable manner in their recommen- 
dation scheme, except by exclusion of certain 
charges. This is likely to change. Where the 
traditional first measurement of pretrial ser- 
vices has been FTA, it is likely to be sup- 
planted by rearrest, the only available mea- 
surement of community safety available. 


¢ Surety bond. A recent Cable News Network 
series focusing on bail bondsmen ended with 
the assertion that bondsman were doomed to 
go the way of the dinosaur. Hopefully, that 
is true. There is no process or activity in the 
criminal justice system of the United States 
more repugnant to anyone concerned with 
justice than the surety bond system. Con- 
demned by every national criminal justice 
association, the system still exists (and in 
some jurisdictions flourishes). Hopefully, the 
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coming decade will be the last for this un- 
tenable adjunct to our system of justice. 
There is another issue that must be considered 
in contemplating the future of pretrial, an issue 
than may supersede jail crowding as the catalyst 
for change. That catalyst is the introduction of 
new technologies to assist in the identification 
and supervision of those deemed fit for pretrial 
release. Just 10 years ago, for example, VCR and 
PC meant nothing to the average person, while 
today they are immediately recognizable terms 
and part of everyday life. It is not therefore a 
particularly daring prediction to say that criminal 
justice and pretrial specifically will feel the effects 
of technology; nonetheless it is interesting to 
muse about how these changes might dramatical- 
ly affect pretrial programs. With that in mind we 
make the following technological predictions about 
pretrial services and systems in the year 2001: 


¢ The “issue of the day” for pretrial services 
will be determining how to limit access to 
individual defendant data. 


¢ Training of pretrial officers will be primarily 
done at the national level, with access to 
local jurisdictions available through cable 
and video cassettes. 


¢ The pretrial services interview will be on- 
line, automatically accessing a picture of the 
defendant, criminal record information, cur- 
rent case status, and prior history of compli- 
ance with all court orders. In addition, the 
interview process will access employment and 
residency records, eliminating the need for 
telephonic verification. 


¢ The pretrial recommendation will be comput- 
er-generated, based on regularly updated 
software that catalogues and assesses all 
local variables related to failure to appear 
and rearrest, including an assessment of the 
charge filed. The recommendation options 
will be either pretrial detention in a maxi- 
mum security facility (less than 5 percent of 
the arrestees), release on recognizance with- 
out supervision (5-10 percent of the cases), 
and the remainder recommended for varying 
degrees of electronic monitoring. In the high- 
est level of electronic monitoring, immediate 
corporal sanctions will be applied through 
the use of implants when violations occur. 
Other monitoring technology will include 
interactive television, ATM monitoring, and 
traditional “bracelets.” 
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¢Surety bail will no longer exist—not due to 
any recognition of its inherent discriminatory 
application, but because it will simply no 
longer be needed. Traditional money will rare- 
ly be used, replaced by electronic transfers in 
all purchases or bill collection, and courts will 
be able to order ATM monitoring as a condi- 
tion of pretrial release, thus controlling the 
releasee’s ability to purchase tickets, buy gas, 
or purchase any other means for fleeing the 
area. 


¢ Presentence investigations will be combined 
with pretrial supervision services, with rec- 
ommendations based on the pretrial track 
record of the offender. 


To summarize, while the role of the pretrial 
program—to identify and supervise—will remain 
virtually the same, the way that role will be 
acted out could change dramatically. 


Conclusion 


At the end of a recent meeting of police chiefs 


from some of the larger jurisdictions in the Unit- 
ed States called by Lee P. Brown, police commis- 
sioner of New York City, a joint statement was 
released that said in part, “The police are contin- 
ually left to deal with the aftermath of years of 
urban neglect, of the rampant drug culture, of 
increasing criminal victimization, and of a lost 
generation wandering the streets without employ- 
ment or hope of a better future.” The chiefs’ 
statement could just as well have come from a 
group of judges, prosecutors, corrections officials, 
or even pretrial services administrators, reflecting 
the frustration that professionals in criminal jus- 
tice feel today. 

Part of the reason for that frustration is the 
misperception of the public that by increasing the 
resources available to criminal justice, crime will 
decrease; when that fails to occur, the public in 
turn feels angry and deceived. After all, budget 
(and tax) increases for law enforcement, courts, 
and corrections were passed, and yet people feel 
less safe than before. What’s wrong here? 

The problem is that the criminal justice 
system—law enforcement, the courts, and correc- 
tions—will not stop crime, no matter how effi- 
cient. To create or to harbor such a misconception 
is erroneous and possibly dangerous. As the chiefs 
indicated in their joint statement, crime is caused 
by a myriad of factors that come into play long 
before the incident of arrest. What the system 
and pretrial services particularly can do is pro- 


vide policymakers and the public generally with 
accurate information for targeting real crime re- 
duction efforts. As pretrial services moves into its 
fourth decade this is a responsibility that must 
be assumed. 


NOTES 


"Diversion is a process where arrestees are “diverted out” of 
the regular criminal justice process, usually with agreed upon 
conditions. If the divertee complies with the conditions during 
a fixed period of time, the original charge is usually dismissed 
by the prosecutor. 


*Some programs are responsible for the indigency determi- 
nation screening that occurs for appointment of counsel, others 
actually do the inmate classification for the jail. 


‘For an excellent history of the first program, see “The 
Manhattan Bail Project: An Interim Report on the Use of 
Pretrial Parole,” New York University Law Review, Vol. 38 
(1963), pp. 67-85. Similarly, at least one state statute referred 
to pretrial service as “pre-conviction services,” hardly an 
optimistic title from the defendant’s perspective. 


‘To make matters even more confusing to outsiders (and 
many in the field) some diversion programs also chose to 
adopt the title of pretrial services; in South Carolina, for 
example, if one refers to pretrial services, the reference is to 
the statewide system of pretrial diversion. Others were called 
pretrial intervention programs, first offender treatment pro- 
grams, and a number of other titles at least equal to pretrial 
releases’ labeling list. 


'The primary reference concerning the early years of pre- 
trial services programs include Wayne Thomas, Bail Reform in 
America (University of California Press), 1976; John S. Gold- 
kamp, Two Classes of Accused: A Study of Bail and Detention 
in American Justice (Ballinger Press), 1979; Bruce D. Beaudin, 
Donald E. Pryor, D. Alan Henry, “A Proposal for the Reform 
of Pretrial Release and Detention Practices in the United 
States” (Pretrial Services Resource Center Annual Journal, Vol 
IV. pp. 68-102), 1981; Stevens H. Clarke, Pretrial Release: 
Concepts, Issues, and Strategies for Improvement (National 
Institute of Corrections Research in Corrections, Vol. 1, Issue 
3, pp. 1-40), 1988. 


"The funding was part of a larger cooperative agreement 
between the Pretrial Services Resource Center and BJA in- 
volving a national examination of pretrial services and their 
use of drug testing in daily operations. Under the agreement, 
the Resource Center subcontracted with NAPSA to undertake 
a national survey of existing programs. 


"The survey also included Federal pretrial programs. They 
are excluded from the analysis provided here, however. 


*Don Pryor, Practices of Pretrial Release Program: Review 
and Analysis of the Data, Pretrial Services Resource Center, 
February 1982. 


*While FTA is the most commonly used measurement in the 
pretrial field, that is a result of statutory wording that, at 
least until the 1970’s, clearly stated that appearance consider- 
ations were the only appropriate concerns of bail-setting 
magistrates. In recent years, danger to the community has 
become an accepted factor that can also be considered in 
setting bail conditions, and many pretrial programs are begin- 
ning to track rearrests as a measurement of that factor, also. 


“This is basically a term that says if enough people say 
something to a researcher he will believe it even (mark this) 
without documentation. 
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“See Kristen L. Segebarth, Pretrial Services and Practices 
in the 1990s: Findings from the Enhanced Pretrial Services 
Project, March 1991. 


”The BJS survey is being repeated with 1990 data. In- 
cluded in the new survey will be information about whether 
pretrial services are provided in the jurisdiction. The findings 
will be available in late summer. 


Much of the following is drawn from the Enhanced Pre- 
trial Services Project, a BJA funded project that sought to 
identify the critical elements necessary for a pretrial program, 
as well as those additional or "enhanced" elements that should 
exist in order for drug testing of pretrial detainees to be 
introduced into a program. For information about the project, 
contact the Pretrial Services Resource Center. 


“Heretics, Inquisitors and a Gory Crusade,” Smithsonian 
Magazine, Vol. 22, Number 2, May 11, 1991, p. 44. 


See, for example, Chris W. Eskridge, Pretrial Release 
Programming: Issues and Trends, Clark Boardman Company, 
Ltd. 1983, or John S. Goldkamp, Policy Guidelines for Bail: 
An Experiment in Court Reform, Temple University Press, 
1985. 


“Jails: Intergovernmental Dimensions of a Local Problem. 
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Advisory Commission on Intergovernmental Relations, May 
1984, p. 177. 


"While the majority of research supports this statement, 
there are opposite findings. In a recent study performed by 
staff of the San Mateo County California program, differing 
levels of supervision involving greater or lesser contact showed 
no difference in either failures to appear or rearrests. 


Operationally, the program should notify the defense 
counsel and prosecutor with any changes so that they may 
request a bail review by the court. 


“For an excellent description of the operations of one such 
program see “D.C. Trio Finds Superior Court No-Shows,” 
Legal Times, Feb. 25, 1991. 


We will address this very issue in a forthcoming document 
from the PSRC on pretrial management issues and answers 
available towards the end of the year. In the meantime, an 
excellent reference piece on court-associated management 
questions appears in the Winter 1991 issue of The Court 
Manager. Titled “Has Your Court Administrator Retired? 
Without Telling You?,” the article by John M. Greacen pro- 
vides an excellent list of management quesiions that could 
apply to pretrial as well as court administrators. 


Juvenile Justice and the Blind Lady* 


By HUNTER HURST AND LOUIS W. MCHARDY** 


OSCOE POUND called it the highest form 
R: justice. That was 1940 and Mr. Pound 

was referring to the individualized justice 
of that bold social experiment known as the juve- 
nile court. In 1967, Justice Fortas of the U.S. Su- 
preme Court called it the worst of both worlds. 
Mr. Fortas was also talking about the individual- 
ized justice of the juvenile court. In 1989, writing 
for the majority in Heath A. Wilkins v. Missouri, 
Justice Scalia said that the Missouri juvenile 
court’s certification procedure ensured individual- 
ized consideration of the maturity and moral 
responsibility of a 16-year-old youth before he 
was required to stand trial as an adult. The U.S. 
Supreme Court’s determination in this regard was 
pivotal in its decision to uphold the death penalty 
imposed on Wilkins by the State of Missouri. 

One hundred and twenty years after its infor- 
mal founding in Suffolk County, Massachusetts, 
and 92 years after its formal founding in Cook 
County, Illinois, the U.S. juvenile court and the 
juvenile justice system it anchors are alive and in 
many ways surprisingly robust, but the ground is 
rapidly undulating under its foundations. As we 
enter the twenty-first century, there are more 
than a few pressing issues to be resolved in our 
juvenile justice system. 


Mission 

Of the 38 states that articulate a mission for 
the juvenile court, 37 still assert acting in the 
interest of the child as the state’s primary means 
of responding to the children who come within its 
purview, but change is in the wind (Szymanski, 
1991a). Arizona, a few years back, passed the so- 
called PIC Act requiring juvenile courts to impose 
Progressively Increasing Consequences (PIC) on 
repeat delinquent offenders. Conceptually, this 
notion of progressively increasing consequences is 
more akin to the juvenile court’s original concept 
of “individualized justice” than it is to the crimi- 
nal court’s concept of punishment proportionate to 
the harm caused by the criminal act. But it does 
not seem to be exactly what the founders had in 
mind when they spoke of tailored dispositions 
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that were in the interest of the child. Other 
states, such as Utah, California, and Minnesota, 
have departed much farther from tradition by 
requiring that offenders be held accountable 
and/or responsible for their criminal law viola- 
tions, while taking care to avoid any taint of 
criminality. None of these statutes are very elo- 
quent on just what courts are supposed to do to 
avoid the taint of criminality while holding juve- 
niles responsible for their “criminal behavior,” 
and as might be expected the issue has become 
more than a little clouded, as exemplified by the 
recent actions of the Texas legislature authorizing 
juvenile courts to impose prison sentences of up 
to 30 years for certain classes of offenders. Texas 
courts are also presumably supposed to impose 
these periods of confinement while acting in the 
best interest of the state’s children. Of course, it 
is at least arguable that it may be in the best 
interest of the child to sentence him to 30 years 
in prison, but the logic begins to get brittle some- 
where past the age of majority since adult/crimi- 
nal offenders whom courts sentence to prison for 
punishment rarely serve 30 years. 

If the trend continues in the direction of hold- 
ing youth accountable for their criminal law viola- 
tions, we will soon need to re-examine our as- 
sumptions about the "criminal responsibility" of 
juveniles. We cannot continue to hold persons 
accountable for their criminal behavior without 
finding them culpable and therefore criminally 
responsible for their actions. If indeed juveniles 
are to be held criminally responsible for their 
behavior, the preferred forum for achieving that 
goal appears to be the criminal court--the medium 
that has always been available on a case-by-case 
waiver or transfer basis, but one that is now 
increasingly being prescribed by legislatures. 


The Protective Side of the Mission 
Although ambivalence shrouds the court’s mis- 


sion for delinquents, no such uncertainty exists 
with regard to neglected, dependent, and abused 


‘children. The decade of the eighties has witnessed 
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an unprecedented movement of neglected children 
into the courtroom. The engine for this movement 
has been the rapidly disintegrating American 
family and Public Law 96-272, which requires 
courts or a court-approved tribunal to periodically 
review children in placement and assure that 
reasonable efforts are made by protective service 
agents to avoid placement of children in the first 
instance. Of course, the primary goal of these 
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requirements is to sustain children in their fami- 
lies of origin where possible, but to move with 
dispatch in finding a permanent home for the 
child--if efforts to restore the family’s functioning 
fails. 

This legislation has added approximately 
400,000 cases of children in foster care to the 
annual dockets of juvenile and family courts in 
the United States. This sudden increase has not 
been accompanied by a commensurate increase in 
resources and, therefore, has strained the court’s 
capacity to the point of breaking. Typically, juve- 
nile and family court judges now spend at least 
one-half of their bench time hearing such mat- 
ters, when they were spending less than 20 per- 
cent on such cases prior to the advent of Public 
Law 96-272. 

The future portends even more court involve- 
ment in protective service matters as states be- 
come more and more intrusive into family affairs 
by default as the family falls apart. Family theo- 
rists now insist that there are at least 13 recog- 
nizable forms of the family, as contrasted with 
only three such forms when we entered the de- 
cade of the sixties (Taylor, 1985). One clear impli- 
cation of this rapidly changing social situation is 


that courts of juvenile jurisdiction are likely to be 
predominantly courts for protecting children by 
the turn of the century. In other words, they will 
be right back where they began 100 years ago 
but, this time around, the primary basis for their 
jurisdiction will be neglected, abused, and depen- 
dent children rather than delinquents. 


Structure for Juvenile Justice 


Before the phenomenon of specialized juvenile 
courts ever became pervasive in the United 
States, a court reform movement had already 
begun that sought to stamp out specialized 
courts. Fired by the early efforts of the Institute 
for Judicial Administration, the quest for unified 
court systems became a passion in the 1970's 
with the development of the National Center for 
State Courts and the growth of the Institute for 
Court Management. For a time in the late seven- 
ties, it appeared that specialized courts of all 
sorts, from water courts in the West to orphans 
courts in the East, were slated for extinction. 
But, as it turns out, appearances are often de- 
ceiving. As we enter the decade of the nineties, 
there are only six states that are judged by the 
National Center for State Courts (1988) to qualify 
as truly unified court systems. In fact, at the 
moment, the momentum is in the opposite direc- 
tion. 
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- One of the trendy movements in court reorgani- 
zation these days is the discovery of comprehen- 
sive family courts. Ironically, this movement be- 
gins just as we are interring the remains of the 
last traditional American family, but such triviali- 
ties never seem to phase court reformers. The 
family court has been around for some time, with 
the first one established in Toledo, Ohio, in 1914, 
followed by such communities as Baton Rouge, 
Louisiana, and Biloxi, Mississippi, in the decade 
of the fifties. In the late fifties, the then National 
Council of Juvenile Court Judges, the National 
Council on Crime and Delinquency, and the U.S. 
Children’s Bureau combined to idealize family 
courts with a Model Act called the Standard 
Family Court Act, but the idea never really 
caught on. New York established a_ state-wide 
family court but did not vest it with divorce juris- 
diction. Outside of that effort, no other large 
state attempted to establish family courts until 
New Jersey in 1982. In the meantime, the Dis- 
trict of Columbia, Delaware, Rhode Island, Ha- 
waii, and later South Carolina, had all estab- 
lished their own versions of family courts; but 
recently the States of Nevada, Missouri, Arizona, 
and Utah are all considering the establishment of 
family courts. The State of California recently 
rejected such a proposal. 

In contrast to the family court movement, there 
is only one state-wide juvenile court in the Unit- 
ed States, that being in Utah, though several 
other states including the State of Louisiana are 
actively debating the establishment of such 
courts. Even so, it appears that generic, one-size- 
fits-all, trial courts are in for rough sledding, at 
least for the short term. Part of the reason for 
this trend appears to be the increasing complexity 
of court management in large urban areas; in 
fact, the primary reason for the rejection of a 
proposed family court in the State of California 
was the perceived difficulty of administering com- 
prehensive family jurisdiction within one institu- 
tion. California, for some time, has been moving 
in the direction of even further specialization of 
its juvenile division of superior court in large 
urban areas. Los Angeles County is in the process 
of building 27 new court facilities to house the 
juvenile division’s “dependency courts.” Other 
large jurisdictions, such as Philadelphia and De- 
troit, are moving in a similar direction though 
they have yet to build separate facilities to house 
the courts. In the words of a least one California 
trial lawyer, “It is impossible for even the best 
trained attorney to master all facets of family 
practice, so it seems implausible that a single 
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court could effectively manage the entire range of 
jurisdiction” (Mallory, 1991). 


Administration of Juvenile Services 


Juvenile probation is still largely a court-ad- 
ministered service. In spite of--or perhaps because 
of--the recommendations of sundry national com- 
missions and reform organizations, the judiciary 
still has either appointing or supervising authori- 
ty, or both, over juvenile probation officers in 41 
of the 50 states (Torbet, 1989). Juvenile probation 
officers currently number in excess of 20,000, and 
the workload numbers continue to grow at an 
annual rate of 400,000 cases not including intake 
screening, investigation, and predisposition study 
caseloads (Hurst, 19992). 

While the administration of juvenile probation 
has been a rather stable phenomenon over the 
past two decades, the structural reorganization of 
juvenile corrections, other than probation, has 
been a rapidly changing phenomenon. As we 
enter the final decade of this century, there are 
only 14 states that administer juvenile correction- 
al institutions within a state department of cor- 
rections. That number is down from 20 states in 
1980. The current trend is in the direction of 
establishing a _ state-level department of youth 
services, or children and youth services, or the 
equivalent. Thirteen states currently organize 
their juvenile corrections services in such a man- 
ner. However, most state-level juvenile corrections 
services (23) are administered by state depart- 
ments of social service or their equivalents. 

In view of the movement to hold juveniles ac- 
countable for their "criminal behavior," a move- 
ment back toward placing such services within 
adult departments of correction is to be expected 
but is not happening yet. It is quite possible that 
we have begun to recognize that juveniles requir- 
ing correctional institutionalization require a 
substantively different course of remedial action 
than that required by adult criminals, but in our 
form of democracy that is quite unlikely. What is 
more likely is that the current trend toward es- 
tablishing separate state agencies is the result of 
a chance confluence between political self-interests 
and the always safe political harbor of more effi- 
ciency in government. 


Community-Based Services 


This lofty ideal ought to be catalogued under 
“reforms that failed because everybody liked them 
but no one bothered to take any action.” Commu- 
nity re-integration, community-based services, 
neighborhood-based services, and the like, caught 


fire during the Great Society movement of the 
sixties but crashed and burned along with many 
of the programs of that era. Community-based 
services continue to be a part of our rhetoric but 
not a part of our repertoire. The primary reason 
for this dilemma is that juvenile correctional 
services, other than probation, are state-owned 
and administered, and state-owned services have 
a way of getting located where the Speaker of the 
House and the Governor want them located, not 
where it makes sense to locate them. Those states 
that have had the most success with achieving 
community-based services, such as Pennsylvania, 
have done so because all services for children and 
families are owned and operated at the local level 
rather than the state level. In other words, for 
community-based services to become a reality, 
they need to be Of the Community, By the Com- 
munity, and For the Community. That means 
total local control. That means Home Rule, a 
feature of our society that has been quietly in- 
terred—along with the traditional family. 

Another means by which a few states have had 
some success in building community-based ser- 
vices is through the private services lobby. 


States—such as Massachusetts, Michigan, and 


New York—that have a strong private services 
lobby have built a range of community-based 
services. Ironically, even though community-based 
services have never been given a fair test, the 
logic of the idea remains compelling and has 
begun to fire rhetoric that transcends community- 
based and talks about family-based services. So 
far, unless you live in Scotland, it is just so much 
talk. 


Deinstitutionalization of 
Siatus Offenders 


Even though labeling as a theory of delinquency 
causation had largely been discredited by the 
time the Juvenile Justice and Delinquency Pre- 
vention Act was passed in 1974, the logic of that 
so-called theory permeated the provisions and 
requirements of the Act (Gove, 1975). Consequent- 
ly, the Act required that participating states re- 
move status offenders (runaways, truants, ungov- 
ernable) from places of secure detention and com- 
mitment. More specifically, the Act sought to 
remove status offenders from all association with 
delinquent offenders, especially in training schools 
and detention homes. 

Seventeen years after the passage of the Juve- 
nile Justice and Delinquency Prevention Act, 
states have largely succeeded in removing status 
offenders from state training schools and have 
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achieved a modicum of success in removing them 
from pretrial detention facilities. However, the 
number of status offenders in out-of-home place- 
ment has not changed. The~e were approximately 
10,000 such offenders in placement in 1975 and 
the number was similar in 1987 (Thornberry et 
al., 1991a). The place of confinement has changed 
though, with group homes and small residential 
treatment facilities being the major recipients of 
status offenders diverted from training schools 
and detention facilities. 

However, the rate of juvenile court referrals for 
delinquency and status offenses has continued to 
increase—from 45 per 1,000 eligible youth in 
1975 to 57 per 1,000 youth in 1988 (Snyder et 
al., 1987; Snyder et. al, 1990a; and Snyder, 
1990b). In 1975, the rate produced 1.4 million 
such referrals and the same number in 1988. 
This anomalous appearing situation was caused 
by a decrease in the eligible child population that 
equaled the increase in rate of referral. In 1975, 
status offenders represented 25 percent of the 
total, or approximately 300,000 referrals. That 
proportion had decreased slightly to 21 percent by 
1988 but status offenders are still very much a 
part of the juvenile justice system workload. 


Form Versus Substance 


The dynamic tension between Punishing and 
Acting in the Interest of Children reflected in 
state codes has significantly affected programs for 
delinquent youth in the past two decades. Most 
significantly, Control has been pitted against 
Rehabilitation, and, recently, Control has been 
winning. 

The use of risk classification instruments has 
gained wide acceptance in the past 10 years with- 
in the juvenile justice system. They are currently 
being used to screen offenders for placement on 
probation or placement in the institution, just as 
they are in the criminal justice system where 
they have their origins, and they are being used 
in institutions to segregate security risks and 
determine facility placement. On the other hand, 
needs assessment designed to determine the focus 
of program intervention is beginning to look like 
a vanishing science. 

At the community level, intensive probation is 
showing signs of becoming the rage of the nine- 
ties; however, in today’s intensive probation, “in- 
tensive tracking” and “electronic monitoring” have 
replaced family-based case work, home visits, and 
small group intervention as preferred mediums of 
dealing with juvenile offenders. Community pro- 
tection and individual accountability have com- 
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bined to displace rehabilitation and correction of 
behavior in both our vocabulary and our pro- 
grams. “Boot camps,” “swamp camps,” “gauntlet 
running,” and maximum security institutions are 
the preferred mediums of community protection. 
Restitution, community service, fines, and short- 
term incarceration in secure juvenile detention 
facilities are the current vogue in accountability. 

Competence development, translated as_ skill 
development, is as close as we currently come to 
designing interventions resembling rehabilitation. 
Literacy training, especially computer literacy, 
law-related education, G.E.D. training, and skills 
generally classified as preparation for independent 
living, i.e., how to open a bank account, rent an 
apartment, buy groceries, etc., constitute our basic 
repertoire of competence development. 

Character development, building self-esteem, 
increasing moral reasoning capacity, supporting 
social maturation, now seem to be notions from a 
bygone era. 


Forces Driving the Change 


At the dawn of the sixties, the term Family 
still meant a man and woman living in state- 
sanctioned matrimony. In the United States, the 
term was definitive legally and socially. Today, 
we recognize legally and socially at least 13 new 
family forms, including the Same-Sex Family and 
the Room-Mate Family (Taylor, 1985). Galimony 
and Palimony are now firmly-established trends 
in family litigation. The rapid evolution of the 
family has often left today’s youth without an 
established value referent within the family and 
without mature adult supervision anywhere in 
their life. These circumstances, combined with a 
trend in the direction of rapidly increasing so- 
called Single-Parent Families and Multiple-Career 
Families, has cast television as the primary baby 
sitter and socializer of our children. 

One of the behavioral outcomes of the foregoing 
circumstance is the continued escalation in crimes 
of violence, especially homicide, forcible rape, 
aggravated assault, and weapons offenses. All 
four of these crimes by youth have continued to 
proliferate. For example, in 1965, youth under the 
age of 18 were arrested at a rate of 5 per 
100,000 for the crime of forcible rape; by 1989, 
the arrest rate had doubled. In 1965, the arrest 
rate for aggravated assault was 30 per 100,000; 
by 1989, the rate had tripled. The homicide rate 
increased four-fold, and the weapons rate in- 
creased three-fold (Snyder, 1991). 

In addition to rapidly-increasing violence by 
youth, the juvenile justice system has also faced 
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increased challenges from new types of offenders. 
In Marvin Wolfgang’s (1972) classic study “Delin- 
quency in a Birth Cohort,” of all of the male 
children in the city of Philadelphia who reached 
age 18 in 1963 only one drug arrest was recorded 
from birth to age 18. His second birth cohort, 
born 13 years later and coming of age in 1975, 
recorded 737 drug arrests (Tracy et al., 1985). 

Increased drug use, however, is not the most 
troubling part of the drug phenomenon for the 
juvenile justice system today. Drug dealers are. 
They abound in youth populations throughout the 
United States. As we enter the nineties, drug 
dealers, who are frequently no more than 13 or 
14 years of age, with almost unlimited access to 
cash and automatic weapons, are terrorizing 
neighborhoods and whole communities and do not 
appear to be the type of delinquent offender that 
the founders of the juvenile court had in mind 
when they designed the system to give highest 
priority to the best interests of the child (Moore, 
1991). 

Another special population of juvenile offenders 
currently testing the resilience of the system are 
gangs that derive a large part of their status 
from criminal activity. Gangs have long been a 
part of the urban culture in the United States, 
but gangs featuring criminal enterprise as a 
prominent aspect of their dynamics are new to 
the world of youth. Cities such as Los Angeles 
and Chicago have had sections of their communi- 
ty terrorized by youth gangs in recent years in a 
manner reminiscent of nothing that has ever 
happened in this country before. The drug trade 
appears to be one of the engines driving gang 
activity, both from the standpoint of the economic 
gain to be had from the trade and the social 
abandon that can come from a good hit. 

Of all of the juvenile justice system’s failures at 
rehabilitation, none is more prominent than our 
inability to correct the behavior of rapists. The 
failure of the juvenile justice system in this re- 
gard is also mirrored by the criminal justice sys- 
tem. That failure, combined with the continued 
escalation in the prevalence of all forms of sexual 
assault, has placed the system in an increasingly 
difficult dilemma (Hurst, 1988). Some states are 
now faced with the need to plan one in five juve- 
nile correctional beds for serious sexual offenders, 
without any real optimism about our ability to 
alter the behavior patterns of such offenders 
(Hurst, 1990b). 

The arrest rate for females under the age of 18 
for Crime Index offenses increased 10 times as 
fast in the 1970’s and 1980’s as did the rate for 


males (Hurst, 1987). The system had not antici- 
pated this change in the offending patterns of 
youth and is still trying to cope with the influx 
by developing specialized programs and modifying 
staffing patterns to be more responsive to female 
offenders. This is a trend that does not appear to 
be likely to reverse itself in the near term. 

However, the major force driving the juvenile 
justice system’s response to serious offenders has 
been the continued emphasis on legal enfranchise- 
ment of youth. In our society, rights are—of ne- 
cessity—balanced by corresponding responsibili- 
ties. Reformers’ zealous pursuit of a full panoply 
of constitutional rights for juveniles has finally 
confronted criminal responsibility. It is not clear 
to these authors whether juveniles are now, have 
been, or will be able in the future to fully benefit 
from their new-found rights, but it is painfully 
apparent that we have concluded that they must 
be held criminally responsible, diminished capaci- 
ty for crime and/or freedom notwithstanding. 


Conclusion 


As we approach the end of the 20th century, 
the pressure on the juvenile justice system to 
demonstrate the efficacy of individualized justice 
is greater than at any time in its short history. 
In state after state, legislative proposals aimed at 
increasing the number of youth who are subjected 
to criminal prosecution keep being presented to 
legislatures and keep passing (Szymanski, 1991b). 
At times in the past 5 years, our legislative pro- 
posals have caused us to appear almost desperate 
in our pursuit of justice system solutions to the 
problem of juvenile violence and criminal law 
violation. In our desperation, we have even begun 
to pass laws that would make it a crime for par- 
ents to produce a delinquent child (Hurst, 1989). 

Unless our families suddenly stabilize and our 
massive congregate school system is broken up 
into manageable pieces and our neighborhoods 
regain their sense of community within the near 
future (and none of these possibilities seems very 
probable), the juvenile justice system in the 21st 
century is likely to be characterized by an ab- 
sence of jurisdiction over most youth age 14 and 
older charged with a felony crime. This change 
will not come about for any positive reason but 
rather because we have grown afraid of our own 
children and don’t seem to know quite what else 
to do—other than lock them up as criminals. 

We have lost much of our optimism about the 
capacity of youth to change—at a time when the 
collective need to hurt those who take unfair 
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advantage of their fellow man is at its zenith. 
Curiously, our penchant for punishing young 
predators coincides with another social trend that 
is simultaneously peaking. 

Protecting abused, neglected, and otherwise 
vulnerable children seems morally imperative at 
the moment. We are also beginning to recognize 
the insufficiency of adversarial win-lose proceed- 
ings as a decision-making medium in such cases. 
As a consequence, the juvenile court is lurching 
toward a more fiercely protective posture toward 
neglected children amid renewed interest in alter- 
native decision-making models such as mediation 
and collaborative consensus. In many ways, to- 
day’s juvenile court procedures in abuse and ne- 
glect cases are more reminiscent of the equity 
courts of old (which they replaced) than they are 
contemporary courts of law. More than a few 
scholars and accomplished jurists (Moore et al., 
1990; Gladstone, 1990; and Springer, 1991) are 
urging significant reforms of the juvenile court, 
and much of the professional juvenile justice com- 
munity is sufficiently frustrated with the present 
system to support reasoned change. The voting 
public is more than ready for a new “quick fix.” 
Everything seems to be in order for yet another 
social experiment along the lines of the one 
launched in Cook County, Illinois, in 1899. 
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Ex Post Facto Problems: Changes in 
Sentencing Guidelines and Statutes and 
Policy Statements on Revocation of Supervision 


Introduction 


nual push to get tough on crime and the 

United States Sentencing Commission’s 
yearly fine-tuning of the guidelines and policy 
statements frequently results in enhanced Federal 
criminal penalties. Some of these statutes and all 
of the sentencing guidelines and policy statements 
provide that they apply to offenders sentenced 
after a particular date regardless of when the 
offense occurred. Does this offend the ex post 
facto clause of the Constitution? A deceptively 
simple question. This article will explore whether 
guideline amendments have ex post facto conse- 
quences, whether these amendments must be 
considered in groups to determine if they enhance 
punishment overall, how to handle multiple count 
cases when offenses occurred under different 
guidelines, and the applicability of the ex post 
facto clause to statutes and policy statements 
controlling the revocation of supervision. 


4 HE COMBINATION of Congress’ now an- 


Background 


The Constitution provides that “no Bill of At- 
tainder’ or ex post facto Law shall be passed,” 
Art. I, § 9, Cl. 3. The first important, and still 
valued, exposition of this clause is in Calder v. 
Bull, 3 Dall. 386 (1798), in which Justice Chase 
gives the historical antecedent for the provision. 
Recounting that the parliament of Great Britain 
had declared acts to be treason that were not 
treason when committed, retrospectively changed 
rules of evidence and increased punishment, Jus- 
tice Chase found these acts to be legislative judg- 
ments motivated by “ambition or personal resent- 
ment and vindictive malice. . . . To prevent such 
and similar acts of violence and injustice, I be- 
lieve the federal and state legislatures were pro- 
hibited from passing any bill of attainder or any 
ex post facto law.” Justice Chase then summa- 
rized what the Constitution prohibited: 


1st. Every law that makes an action done before the pass- 
ing of the law, and which was innocent when done, crimi- 
nal; and punishes such action. 2d. Every law that ag- 
gravates a crime, or makes it greater than it was, when 
committed. 3d. Every law that changes the punishment, and 
inflicts a greater punishment, than the law annexed to the 
crime, when committed. 4th. Every law that alters the legal 
rules of evidence, and receives less, or different testimony, 
than the law required at the time of the commission of the 

offense, in order to convict the offender.” Jd. at 390. 

Along with preventing vindictiveness and ensur- 
ing the separation of powers by prohibiting the 
legislature from making judicial determinations, 
the ex post facto clause provides individuals with 
the security that they can rely on the law until 
given notice that it has changed. Weaver v. Gra- 
ham, 450 U.S. 24, 28 (1981). 

The Supreme Court has developed a two-part 
test to determine whether a law violates the ex 
post facto clause: “it must be retrospective, that 
is, it must apply to events occurring before its 
enactment, and it must disadvantage the offender 
affected by it.” Id. at 30 (footnote omitted); Miller 
v. Florida, 482 U.S. 423, 430 (1987). Additionally, 
to violate the prohibition on ex post facto laws, a 
provision must affect “substantial personal 
rights,” not merely change “modes of procedure 
which do not affect matters of substance.” Dob- 
bert v. Florida, 432 U.S. 282, 293 (1977). 

In Miller v. Florida, the Supreme Court applied 
this test to a change in the Florida sentencing 
guidelines, which increased the guideline range 
for sexual offenses by more than 2 years from the 
range established at the time Miller committed 
his offense. Rejecting the state’s argument that 
the offender was warned by a provision in the 
guidelines that they were subject to revision, the 
Court in a unanimous decision held that the 
notice of potential change is insufficient to avoid 
an ex post facto violation. 

The increased guideline range was found to 
disadvantage Miller in spite of the fact that he 
might have received the same sentence if the 
judge had departed from the lower guidelines in 
effect at the time of the offense. “[Olne is not 
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barred from challenging a change in the penal 
code on ex post facto grounds simply because the 
sentence he received under the new law was not 
more onerous than that which he could have 
received under the old.” Jd. at 432, quoting Dob- 
bert v. Florida, 432 U.S. at 300. The change in 
the guidelines substantially disadvantaged the 
offender because to have departed upward from 
the lower guidelines, the sentencing judge would 
have been required to state a rationale for depar- 
ture, which could be reviewed on appeal. Such a 
statement was unnecessary once the guidelines 
were increased, making the higher sentence pre- 
sumptive. Finally, the Court rejected the argu- 
ment that the guidelines were merely procedural, 
holding that they intentionally and substantially 
increased punishment. 

While disadvantageous changes in criminal 
penalties cannot be made retroactive because of 
the ex post facto clause, favorable changes in 
penalties usually are not retroactive because of 
the general savings clause, 1 U.S.C. § 109, Repeal 
of Statutes as Affecting Existing Liabilities.* 


Sentencing Guideline Amendments 
Does the Ex Post Facto Clause Apply? 


The Sentencing Reform Act of 1984 provides 
both that the guidelines are subject to periodic 
amendment (see 28 U.S.C. § 994(0) and (p)) and 
that the guidelines and policy statements in effect 
at the time of sentencing apply (see 18 U.S.C. 
§ 3553(a)(4) and (5)).4 Clearly, Congress did not 
believe that the ex post facto clause would apply 
to guideline changes.* 

All circuits that have considered the issue—the 
District of Columbia, First, Fourth, Fifth, and 
Eighth—disagree with Congress’ determination, 
finding under the reasoning of Miller v. Florida 
that guideline amendments that disadvantage 
offenders and apply to offenses committed prior to 
the effective date of the amendments violate the 
ex post facto clause. The leading case is United 
States v. Suarez, 911 F.2d 1016 (5th Cir. 1990), 
in which the court found an ex post facto viola- 
tion when a change in the guidelines that went 
into effect after the offense eliminated the re- 
quirement that the government show scienter 
before a sentence for a drug offense could be 
enhanced for possession of a firearm: 

Finally, finding an ex post facto law in this case furthers 
one of the purposes behind the constitutional prohibition on 
such laws: “to prevent prosecution and punishment without 
fair warning.” Rubino [v. Lynaugh], 845 F.2d [1266] at 1272 
[(5th Cir. 1988)] (citing Miller, 482 U.S. at 429-30, 107 S. 


Ct. at 2450-51). Although the sentencing statute states that 
the guidelines to apply are those “in effect on the date the 
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defendant is sentenced,” 18 U.S.C. § 3553(a)(4) & (5), such 
constructive notice that the guidelines may change cannot 
override the constitutional prohibition against ex post facto 
laws. 


Id. at 1022. 

Accord, United States v. Lam, 924 F.2d 298 
(D.C. Cir. 1991) (removal of scienter requirement 
of drug weight is ex post facto violation); United 
States v. Stephenson, 921 F.2d 438 (2d Cir. 1990) 
(guidelines in effect at time of initial sentencing 
should be used when base offense level would be 
increased by guideline in effect at time of resen- 
tencing); United States v. Harotunian, 920 F.2d 
1040 (ist Cir. 1990) (increase in base offense 
level for theft is ex post facto violation); United 
States v. Morrow, 925 F.2d 779 (4th Cir. 1991) 
(amended guideline expanding official victim ad- 
justment violates ex post facto clause); United 
States v. Swanger, 919 F.2d 94 (8th Cir. 1990) 
(government concedes that guideline increase is 
ex post facto violation). The case law is clear— 
when a guideline changes to the disadvantage of 
the offender, apply the guideline in effect at the 
time of the offense. 

The case law is equally clear that guideline 
sentencing applies to continuing offenses that 
began before and concluded after enactment of 
the Sentencing Reform Act (sometimes called 
straddle offenses). United States v. Thomas, 895 
F.2d 51, 57 (ist Cir. 1990); United States v. 
Story, 891 F.2d 988, 992-96 (2d Cir. 1989) (de- 
tailed discussion of the legislative history of the 
Sentencing Act of 1987); United States v. Rosa, 
891 F.2d 1063, 1068-69 (8d Cir. 1989); United 
States v. Sheffer, 896 F.2d 842, 844-45 (4th Cir.), 
cert. denied, U.S. , 111 S. Ct. 432 (1990); 
United States v. White, 869 F.2d 822, 826 (5th 
Cir.), cert. denied, 490 U.S. 1112 (1989); United 
States v. Walton, 908 F.2d 1289, 1299 (6th Cir.), 
cert. denied, US. , 111 S. Ct. 532 (1990); 
United States v. Fazio, 914 F.2d 950, 959 (7th 
Cir. 1990); United States v. Lee, 886 F.2d 998, 
1003 (8th Cir. 1989); United States v. Gray, 876 
F.2d 1411, 1418 (9th Cir. 1989), cert. denied, 

US. , 110 S. Ct. 2168 (1990); United 
States v. Williams, 897 F.2d 1034, 1040 (10th Cir. 
1990). Similarly, the guidelines in effect at the 
conclusion of a continuing offense that straddles a 
guideline change should probably apply. 


Effect of Favorable and Unfavorable Amendments 


It is far from clear what guidelines to use 
when, at the time of sentencing, individual guide- 
lines have been amended making them more 
favorable than individual guidelines in effect at 
the time of the offense, while other guidelines 
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have been amended making them more adverse 
than the guidelines in effect at the time of the 
offense. Does the defendant get the best of each 
individual guideline in effect at the time of the 
offense and each individual guideline in effect at 
the time of sentencing, or the best “guideline set” 
in effect at the time of the offense as compared 
to the “guideline set” in effect at the time of 
sentencing? 

The Sentencing Commission opines in Ques- 
tions Most Frequently Asked About the Sentencing 
Guidelines, Vol. IV, page 19 (December 1, 1990), 
without conceding that amendments to the guide- 
lines ever implicate the ex post facto clause, that 
if Miller v. Florida does apply, then the sentenc- 
ing range calculated with all the guidelines in 
effect at the time of sentencing should be com- 
pared with the sentencing range calculated using 
all the guidelines in effect at the time of the 
offense and the lower of the two ranges used. The 
support the Sentencing Commission gives for this 
approach is that “the focus of Miller, however, is 
not simply on the effect of a single amendment in 
isolation, but rather on the combined effect of all 
applicable amendments in a particular set of 
guidelines.” 

United States v. Stephenson, 921 F.2d at 441, 
agrees with the Commission’s position that the 
most beneficial package of guidelines should be 
applied. The court rejected Stephenson’s argument 
that upon resentencing he should get the advan- 
tage of favorable changes in the guidelines, which 
occurred since his original sentencing, but not be 
subject to unfavorable amendments. Finding that 
the Sentencing Commission intended the guide- 
lines to be applied as a “cohesive and integrated 
whole,” the court reasoned that: 

Applying various provisions taken from different versions of 

the Guidelines would upset the coherency and balance the 

Commission achieved in promulgating the Guidelines. Such 

an application would also contravene the express legislative 

objective of seeking uniformity in sentencing. 

Id. See also United States v. Lenfesty, 923 F.2d 
1293 (8th Cir.), cert. denied, USS. ip 
S.Ct. 1602 (1991) (held that when two related 
guidelines change, one favorable to defendant, the 
other unfavorable, and both guidelines crossrefer- 
ence the other, the defendant should be sentenced 
under the most favorable guideline set, rather 
than have the advantage of individual guideline 
changes.) 

The court’s reasoning in Stephenson, that to 
utilize the best of both sets of guidelines would 
upset the coherency and uniformity of the guide- 
lines, echoes the congressional reasoning given for 
the mistaken conclusion that the ex post facto 


clause does not apply to guideline amendments.® 
The Sentencing Commission’s rationale for its 
view that Miller v. Florida focuses on the com- 
bined effect of a set of guidelines is also not 
determinative. Miller does not explicitly or im- 
plicitly address the varying effects of favorable 
and unfavorable changes in amendments. 

The issue of the ex post facto effects of favor- 
able and unfavorable statutory changes is directly 
addressed in Weaver v. Graham, 450 US. at 
34-36. In Weaver, the state of Florida argued that 
its retrospective application of a change in the 
credit given prisoners for good behavior (called 
gain-time in Florida) did not disadvantage the 
prisoner because other changes made at the same 
time increased the availability of gain-time deduc- 
tions. The Court recognized that the changes 
made were a coordinated effort to create incen- 
tives for productive conduct but, after analyzing 
each provision separately, found that the advanta- 
geous changes did not compensate for the disad- 
vantageous changes. The disadvantageous changes 
were found to violate the ex post facto clause, but 
the Court went on to hold that the defendant 
may still reap the benefits of the advantageous 
changes. “In remanding for this relief, we note 
that only the ex post facto portion of the new law 
is void as to petitioner, and therefore, any sever- 
able provisions which are not ex post facto may 
still be applied to him. See 2 C. Sands, Suther- 
land on Statutory Construction § 44.04 (4th ed. 
1973).” Weaver v. Graham, at 36, n. 22. 

The problem of giving an offender the best of 
both the new and the old provisions does not 
arise often, as most statutes, whether they have 
favorable or unfavorable consequences for offen- 
ders, apply to offenses committed after their effec- 
tive date. This is true for adverse changes be- 
cause of the ex post facto clause and favorable 
changes because of the general savings clause, 1 
U.S.C. § 109.’ However, section 3553(a)(4) and (5), 
in providing that the guidelines and policy state- 
ments to be applied are those in effect on the 
date of sentencing, does not follow the typical 
pattern. Moreover, both paragraphs contain lan- 
guage that supports the conclusion that Congress 
intended all the guidelines and policy statements 
(i.e., the “guideline set”) in effect on the date of 
sentencing to be used.* To give meaning to the 
plain language of these sections, one would con- 
clude that the guidelines version in effect on the 
date of sentencing should be used except if an 
individual guideline is more adverse. For adverse 
amendments, the guidelines in effect on the date 
of the offense should be used. As the Court found 
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in Weaver v. Graham, “only the ex post facto 
portion is void... and... any severable provi- 
sions which are not ex post facto may still be 
applied. . . .” Id. This approach seems especially 
mandated when there is an explicit statutory 
provision, like that in section 3553(a)(4) and (5), 
making changes retroactive so long as they do not 
offend the ex post facto clause. 

If Congress wants to ensure that defendants do 
not get the best of the guidelines in effect at the 
time of the offense and at the time of sentencing, 
section 3553(a)(4) and (5) could be amended to 
provide that the guidelines in effect at the time 
of the offense should be used. This is exactly 
what Congress did through the enactment of the 
Sentencing Act of 1987, when it cured the ex post 
facto problems of the Sentencing Reform Act of 
1984 by providing that the 1984 Act was to apply 
to all offenses committed after its effective date, 
rather than to all offenders convicted after its 
effective date. 


Offenses Occurring at Different Times 


While it seems complicated enough to deter- 
mine what guidelines to use for a single criminal 
act, a further question arises of what guidelines 
to use for multiple criminal counts, where some 
of the counts occurred prior to a guideline amend- 
ment and others occurred after it. The Sentencing 
Commission provides the following advice in 
Questions Most Frequently Asked About the Sen- 
tencing Guidelines, Vol. IV, page 20: 

In such cases, the Guidelines Manual in effect at the time 

of the most recent count of conviction should be applied to 

the defendant’s offense conduct in its entirety (whether or 
not the counts are aggregatable under U.S.S.G. § 3D1.2(d)). 

For example, in sentencing a defendant in January 1991 

convicted of three counts of bank robbery, one of which oc- 

curred on November 1, 1990, and the other two of which 
occurred in October 1988, the November 1990 Guideline 

Manual should be used for all counts. 

This approach seems to be based on the idea 
that all multiple counts, independent of the type 
of offenses involved or whether they are linked, 
should be treated as if they are part of a continu- 
ing offense, and, thus, for ex post facto purposes, 
the end of the continuing offense should control 
what guidelines apply.® This is a novel approach 
for which I could find no support in the case law. 

The continuing offense doctrine is an exception, 
not the norm. The Supreme Court in Toussie v. 
United States, 397 U.S. 112 (1970), in considering 
whether the failure to register for the draft was a 
continuing offense for purposes of determining 
when the statute of limitations begins to run, 
held that the doctrine of continuing offense ap- 
plied only in limited circumstances. The Court 
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established a test for continuing offenses: An 
offense is not to be considered continuing “unless 
the explicit language of the substantive criminal 
statute compels such a conclusion, or the nature 
of the crime involved is such that Congress must 
assuredly have intended that it be treated as a 
continuing one.” Jd. at 115. 

In United States v. Gray, 876 F.2d 1411, 1418, 
the Ninth Circuit applied this test and deter- 
mined that failure to appear was a continuing of- 
fense, which straddled the effective date of the 
Sentencing Reform Act, requiring guideline sen- 
tencing. In United States v. Kirkman, 755 F. 
Supp. 304 (D. Idaho 1991), the court found that 
tax evasion from 1986, when tax returns were 
filed in 1988, was not a continuing offense, and, 
thus, the Sentencing Reform Act did not apply. 

The Sentencing Commission’s approach, to treat 
all multiple counts as continuing for purposes of 
determining the applicable guideline range, ap- 
pears without foundation. The example the Com- 
mission provides concerning multiple counts of 
bank robbery is clearly not a continuing offense 
under the Toussie test—there is no explicit lan- 
guage in the statute, 18 U.S.C. § 2113, which 
compels the conclusion that bank robbery is a 
continuing offense and the nature of the offense 
is not one that Congress “assuredly” intended to 
treat as a continuing one. 

As is done to determine statutory penalties, it 
is my advice that, in a multiple count case, the 
guidelines in effect at the time of each count be 
used. While this may be administratively difficult 
when many guidelines have changed over time 
(for instance a combination of changes to offense 
conduct, criminal history, and multiple count ad- 
justments), administrative problems cannot over- 
ride the constitutional principle embodied in the 
ex post facto clause. It is also difficult to deter- 
mine statutory penalties given the multiple chan- 
ges to the drug and fine laws since 1984, but 
that is not a basis for avoiding use of the law in 
effect at the time each count of a multi-count 
case is committed. 


Ex Post Facto Problems Concerning 
Community Supervision 


Effective Date of Statutory Changes 


Section 7303(a) of the Anti-Drug Abuse Act of 
1988, Pub. L. No. 100-690, amends 18 U.S.C. 
§ 3563(a) by providing for a mandatory condition 
of probation that a probationer not possess con- 
trolled substances.” Section 7303(a) also amends 
18 U.S.C. § 3565(a) to provide that a violation of 
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such a condition shall result in mandatory revoca- 
tion of probation. Upon revocation, the court is to 
“sentence the defendant to not less than one-third 
of the original sentence.” Similarly, section 
7303(b) amends 18 U.S.C. § 3583 by providing for 
a mandatory condition of supervised release that 
a releasee not possess controlled substances, that 
a violation of this condition will result in man- 
datory revocation, and that the violating releasee 
serve at least one-third of the term of supervised 
release in prison. Section 7303(d) provides that 
these amendments apply with respect to persons 


whose probation or supervised release begins after. 


December 31, 1988." 

Are these changes in the law retrospective in 
that they apply to offenses that occurred before 
their effective date, and do they disadvantage the 
offender—that is, do they violate the ex post facto 
clause? The effective date provision looks not to 
the date the offense occurred, but to a later time 
when supervision commenced. The argument can 
be made that the notice principle of the ex post 
facto clause is satisfied here because the releasee 
is notified prior to release of the mandatory con- 
dition and results of violating the condition. How- 
ever, such an argument was rejected in Beebe v. 
Phelps, 650 F.2d 774 (5th Cir. 1981). After Beebe 
was convicted, but before he was released on 
parole, the manner in which good time was calcu- 
lated was changed. The court held that the criti- 
cal issue was not whether the prisoner had notice 
prior to being paroled that he may lose good time 
if he violated the conditions of release, but “that 
the forfeiture provision, which was passed after 
the commission of the armed robbery, alters his 
punishment for that offense to his disadvantage.” 
Id. at 776. 

Also rejected has been the argument that com- 
munity release is voluntary, so that changes in 
the circumstances of that release that occur after 
the commission of the offense, but prior to com- 
mencement of supervision, are a voluntary accep- 
tance of those conditions. In Greenfield v. Scafati, 
277 F. Supp. 644 (D. Mass. 1967), affd mem., 
390 U.S. 713 (1968), a three-judge court con- 
sidered an amendment in a good time statute 
affecting revocation of parole that occurred after 
the offender committed the crime, but before he 
was paroled. The government argued that the 
defendant had accepted the conditions voluntarily, 
but the court held that there was a consequential 
difference in providing “unqualified parole and 
parole cum onere, i.e., subject to [the changed 
good time]” id. at 646. The fact that the parolee 
could reject the parole did not alter the fact that 


the good time statute, as amended, retroactively 
burdened the parolee. Similarly, changes which 
occurred after the commission of the offense in 
the standards for making a reparole decision have 
been held to violate the ex post facto clause. 
Shepard v. Taylor, 556 F.2d 648 (2d Cir. 1977). 

While none of these cases deals with the addi- 
tion of mandatory release conditions or mandatory 
revocation requirements, such elements are ar- 
guably just as integral a part of the sentence as 
good time determinations and reparole criteria. 
Thus, the retrospective application of such condi- 
tions would be a violation of the ex post facto 
clause if they are more onerous than those provi- 
sions in effect at the time of the offense. 

Prior to the 1988 amendments, judges could, as 
an exercise of discretion, impose conditions of 
release that prohibited drug possession and could 
revoke for violation of such conditions. The real 
change made in 1988 was to make these condi- 
tions and revocations mandatory. One could ar- 
gue that a defendant cannot show that he would 
not have had a drug condition imposed, or re- 
voked for its violation, prior to the 1988 statutory 
change, but such an argument has been fore- 
closed by the Supreme Court. In Lindsey v. 
Washington, 301 U.S. 397 (1937), the Court held 
that a retrospective change in the penalty for 
bank robbery from not more than 15 years to a 
mandatory term of 15 years violates the ex post 
facto clause. “It is true that petitioner might have 
been sentenced to 15 years under the old statute. 
But the ex post facto clause looks to the standard 
of punishment prescribed by a statute, rather 
than to the sentence actually imposed.” Id. at 
401. See also Miller v. Florida, 482 U.S. at 432. 
Like a mandatory imprisonment term, a mandato- 
ry supervision condition, mandatory revocation, 
and a mandatory imprisonment term upon revoca- 
tion are adverse regardless of whether they dis- 
cretionarily could have been imposed prior to the 
amendment to the statute. 

Although there are no cases directly on point, 
application of the mandatory conditions and revo- 
cation provisions to offenses that occurred prior to 
the effective date of the changes probably violates 
the ex post facto clause. 


Sentencing Commission Policy Statements on 
Revocation of Supervision 


On November 1, 1990, the Sentencing Commis- 
sion issued policy statements on probation and 
supervised release violations. See Sentencing 
Guidelines at 7B1.1 et seg. In an introduction to 
chapter seven, the Commission explained that it 
was issuing policy statements, rather than guide- 
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lines because: 


Unlike guidelines, policy statements are not subject to the 
May 1 statutory deadline for submission to Congress, and 
the Commission believed that it would benefit from the 
additional time to consider complex issues relating to revo- 
cation guidelines provided by the policy statement option. 

Moreover, the Commission anticipates that, because of its 
greater flexibility, the policy statement option will provide 
better opportunities for evaluation by the courts and the 
Commission. This flexibility is important, given that super- 
vised release as a method of post-incarceration supervision 
and transformation of probation from a suspension of sen- 
tence to a sentence in itself represents recent changes in 
federal sentencing practices. After an adequate period of 
evaluation, the Commission intends to promulgate revo- 
cation guidelines. 

The factors that the Commission points to as to 
why it issued policy statements rather than 
guidelines are the same reasons that policy state- 
ments probably are not laws for ex post facto 
purposes. As the Commission notes, policy state- 
ments, unlike guidelines, do not require submis- 
sion to Congress. See 28 U.S.C. § 994(p). In Mil- 
ler v. Florida, 482 U.S. at 435, the Court distin- 
guished the Florida sentencing guidelines from 
Federal parole guidelines, which had been found 
not to have ex post facto consequences, in part 
because the Florida guidelines were laws enacted 
by the Florida legislature. The United States 
Sentencing Guidelines are not enacted in the 
same affirmative manner as the Florida guide- 
lines, but are at least submitted to Congress. The 
fact that the policy statements are not even sub- 
mitted to Congress is worth noting, although 
probably not determinative, in deciding whether 
they have ex post facto consequences. 

It appeared more important to the Court in 
Miller that the Florida guidelines were not mere- 
ly flexible guideposts than whether or not they 
were passed by the legislature. However, policy 
statements, unlike guidelines, could be charac- 
terized as “flexible guideposts.”” While section 
3553(a)(5) requires that a sentencing judge con- 
sider policy statements, section 3553(b) does not 
require that the judge actually impose a sentence 
based on the policy statements. Thus, they are 
not binding on the sentencing court and, not 
being binding, probably do not have the type of 
adverse effect necessary for ex post facto conse- 
quences. 

Nevertheless, the manner in which courts have 
sometimes employed policy statements, as if they 
were mandatory, makes them appear de facto, if 
not de jure, guidelines and, thus, potentially sub- 
ject to ex post facto consideration.” In issuing 
policy statements on revocation, the Sentencing 
Commission has tried to cut against this trend by 
pointing out that the policy statements were 
intentionally issued so that courts would have 
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flexibility in experimenting and commenting on 
the Commission’s revocation approach. 

Once the Sentencing Commission does issue 
guidelines on revocation, as it says it intends to 
do, guideline use would be mandatory. The revo- 
cation guidelines, by limiting discretion, would be 
an adverse change and should only be mandatory 
for those offenses committed after the guidelines 
effective date. As discussed above, the fact that 
revocation of supervision is involved does not 
change the ex post facto analysis. 


Conclusion 


The failure by both Congress and the Sentenc- 
ing Commission to recognize the ex post facto 
problems inherent in retroactive application of 
adverse criminal penalties has further complicated 
an already complicated area of the law. Effective 
dates of adverse criminal penalties, be they stat- 
utes or guideline amendments, are amenable to a 
clear and easy rule—they apply only to offenses 
committed on or after their effective date. If Con- 
gress and the Sentencing Commission want to 
simplify the process, they should make use of this 
rule. 


NOTES 


The Supreme Court has defined bills of attainder as “legis- 
lative acts, no matter what their form, that apply either to 
named individuals or to easily ascertainable members of a 
group in such a way as to inflict punishment on them without 
a judicial trial.” United States v. Brown, 381 US. 487, 
448-449 (1965), quoting United States v. Lovett, 328 U.S. 303 
(1946). 


2A prime example of a statute that has been found to be 
procedural is the Bail Reform Act of 1984 (Pub. L. No. 98-473, 
Title II, Ch. II, Oct. 12, 1984). Even though the change 
brought about by the 1984 Act may work to the disadvantage 
of a defendant, it does not increase punishment or change the 
ingredients of the offense or the facts necessary to establish 
guilt. United States v. Crabtree, 754 F.2d 1200 (5th Cir.), cert. 
denied, 473 U.S. 905 (1985). See also United States v. Affleck, 
765 F.2d 944, 948-950 (10th Cir. 1985); United States v. 
Powell, 761 F.2d 1227, 1234 (8th Cir. 1985); United States v. 
Molt, 758 F.2d 1198, 1200-01 (7th Cir. 1985), cert. denied, 475 
U.S. 1081 (1986); and United States v. Miller, 753 F.2d 19, 21 
(3d Cir. 1985). The changes in the bail laws made by the 
Mandatory Detention for Offenders Convicted of Serious 
Crimes Act (Pub. L. No. 101-647, Title IX, § 902, Nov. 29, 
1990) are very similar to the changes in the 1984 Bail Act. 
Thus, the changes made by the 1990 Bail Act, affecting the 
availability of bail pending sentencing or pending appeal, are 
=" procedural and do not implicate the ex post facto 
clause. 


*Section 109 of Title 1, United States Code, provides: 


The repeal of any statute shall not have the effect to 
release or extinguish any penalty, forfeiture, or liability 
incurred under such statute, unless the repealing Act 
shall so expressly provide, and such statute shall be 
treated as still remaining in force for the purpose of 
sustaining any proper action or prosecution for the en- 
forcement of such penalty, forfeiture, or liability. The 
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expiration of a temporary statute shall not have the 
effect to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless the tem- 
porary statute shall so expressly provide, and such stat- 
ute shall be treated as still remaining in force for the 
purpose of sustaining any proper action or prosecution 
for the enforcement of such penalty, forfeiture, or liabil- 
ity. 

An example of a “favorable change” that, because of section 
109, is not retroactive is the amendment to 18 U.S.C. 
§ 3559(a) in the Sentencing Act of 1987 (Pub. L. 100-185, § 5, 
Dec. 11, 1987), which redefines a B felony as an offense 
punishable by 25 years or more where previously a B felony 
was defined as an offense punishable by 20 years or more. (C 
felonies were also redefined at the same time.) Thus, a bank 
robbery punishable by 20 years imprisonment committed prior 
to the amendment to 3559(a), but sentenced after the amend- 
ment, would still be classified as a B felony with the conse- 
quence (among others) that the offender is ineligible for proba- 
tion pursuant to 18 U.S.C. § 3561(a)(1). 


“Looking at the Law,” 51 Federal Probation 48 (Dec. 1987), 
addressed the issue of ex post facto problems with the effec- 
tive date provisions of the Sentencing Reform Act of 1984 
(Pub. L. No. 98-473, Title II, Ch. II, Oct. 12, 1984), which 
provided that the Act was to apply to offenders convicted after 
its effective date. The Sentencing Act of 1987 (Pub. L. 
100-182, § 2, Dec. 7, 1987) amended the 1984 Act and elimi- 
nated the ex post facto problem by providing that the 1984 
Act would apply only to offenses committed after the effective 
date of the 1984 Act, ie., Nov. 1, 1987. 


’See S. Rep. No. 98-225, 98th Cong., 1st Sess. 77-78 (Sept. 
14, 1983) (“Use of guidelines and policy statements since 
revised would only create significant administrative difficulties. 
Moreover, it would be inconsistent with the philosophy em- 
bodied in this legislation, that the Sentencing Commission can 
and should continually revise its guidelines and policies to 
assure that they are the most sophisticated statements avail- 
able and will most appropriately carry out the purposes of 
sentencing. . . . To impose a sentence under outmoded guide- 
lines would foster irrationality in sentencing and would be 
contrary to the goal of consistency in sentencing.”) 


note 5. 
7See note 3. 


"Section 3553(aX(4) and (5) of title 18, United States Code, 
includes in the listing of factors the court should consider in 
imposing sentence the following: 


(4) the kinds of sentence and the sentencing range estab- 
lished for the applicable category of offense committed by the 
applicable category of defendant as set forth in the guidelines 
that are issued by the Sentencing Commission pursuant to 28 
U.S.C. § 994(a)(1) and that are in effect on the date the 
defendant is sentenced; 


(5) any pertinent policy statement issued by the Sentencing 


Commission pursuant to 28 U.S.C. § 994(a)(2) that is in effect 
on the date the defendant is sentenced. 


°See text at discussion of “Does the Ex Post Facto Clause 
Apply?” 


™T ooking at the Law,” 54 Federal Probation 65, 71 (March 
1990), addressed the question of what constitutes possession 
within the meaning of 18 U.S.C. §§ 3565(a) and 3583(g). 


"This retroactive effective date provision in the Anti-Drug 
Abuse Act of 1988 is not an isolated occurrence. Other recent 
penalty changes present similar problems, e.g., 21 U.S.C. 
§ 862, Denial of Federal Benefits to Drug Traffickers and Pos- 
sessors (formerly 21 U.S.C. § 853a), takes effect for convic- 
tions occurring after September 1, 1989. 


@See S. Rep. No. 98-255, 98th Cong., Ist Sess. 165-168 
(policy statements are “general in nature”). 


%A good example of a policy statement being treated more 
like a mandatory guideline is the policy statement on substan- 
tial assistance to authorities, 5K1.1. This policy statement 
provides that a motion of the government is required before 
the court can depart for substantial assistance. The courts of 
appeals have heard objections to this component of the policy 
statement, but have held that the Commission has a rational 
basis for including this requirement and have upheld it. 
United States v. Rexach, 896 F.2d 710 (2d Cir.), cert. denied, 

US. , 111 S. Ct. 433 (1990); United States v. Bruno, 
897 F.2d 691 (3d Cir. 1990); United States v. Francois, 889 
F.2d 1341 (4th Cir. 1989), cert. denied, US.__, 110 S. Ct. 
1822 (1990); United States v. White, 869 F.2d 822 (5th Cir.), 
cert. denied, U.S. 109 S. Ct. 3172 (1989); United 
States v. Levy, 904 F.2d 1026 (6th Cir. 1990), cert. denied, _ 
US. 111 S. Ct. 974 (1991); United States v. Lewis, 896 
F.2d 246 (7th Cir. 1990); United States v. Justice, 877 F.2d 
664 (8th Cir.), cert. denied, US 110 S. Ct. 375 (1989); 
United States v. Ayarza, 874 F.2d-647 (9th Cir. 1989), cert. 
denied, US. 110 S. Ct. 847 (1990); United States v. 
Alamin, 695 F.2d 1335 (11th Cir.). Although several of these 
cases note that 5K1.1 is a policy statement, only the Eighth 
Circuit in United States v. Justice, 877 F.2d at 668-9, ques- 
tions (but does not actually decide) whether a motion of the 
government is required. Other courts have suggested that 
refusal by the government to file a motion that is arbitrary or 
in bad faith may be reviewable, Uniied States v. Rexach, 896 
F.2d at 714; United States v. LaGuardia, 902 F.2d 1010, 1017 
n. 6 (1st Cir. 1990), but have not rejected the idea that such 
a motion can be required by way of a policy statement. In 
United States v. Garcia, 926 F.2d 125, 127-28 (2d Cir. 1991), 
the court allowed a departure without a government motion, 
but characterized the departure as one for activities facilitat- 
ing the proper administration of justice, not for substantial 
assistance. The way the courts have required mandatory 
adherence to 5K1.1 makes the policy statement less of a 
“flexible guidepost” and more of the type of “high hurdle” the 
defendant must clear that the Court in Miller found to be 
amenable to the ex post facto clause. 
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“Pretrial Drug Testing and Defendant 
Risk,” by John S. Goldkamp, Michael R. 
Gottfredson, and Doris Weiland (Fall 1990). 
Drug abuse remains at a high plateau of public 
policy concern. The problem of drug abuse may or 
may not be growing in terms of volume, intensity, 
and range, but there can be little doubt that 
official organizational responses to the problem 
are unremittingly proliferous. Technological ad- 
vances contribute both to aggravating the problem 
(e.g., beepers and cellular phones are being used 
to facilitate drug trafficking) and to ameliorating 
the problem. Refinements in the technology of 
testing for the presence of drugs have resulted in 
various testing strategies being adopted by pri- 
vate agencies as well as by public criminal justice 
agencies. Urine testing can now be done rather 
handily, although there is great variation in cost 
among different methods used. The aim of the 
study reported in this long article is to evaluate 
the use of drug testing (by urine sample) in pre- 
trial or bail procedures. The research involved is 
convoluted, and the authors explore many differ- 
ent angles including ethical issues and statistical 
methods. The outcome is a valuable treatise for 
guiding those in the criminal justice system who 
use or plan to use drug testing results as a cri- 
terion in pretrial release decisions. 

Two events gave great impetus to the idea of 
drug testing in connection with pretrial or bail 
procedures. The first was the enactment of the 
Federal Bail Reform Act of 1984, which law ena- 
bled preventive detention for the purpose of inca- 
pacitating dangerous defendants awaiting trial. 
The second was the U.S. Supreme Court decision 
in the Salerno case which held the Bail Reform 
Act to be constitutional in both substance and 
procedure. The two events legitimatized going 
beyond the traditional concern of failure to ap- 
pear and into the concern of community safety. 


Reviews of Professional Periodicals 


76 


Courts, in deciding bail, can now take into ac- 
count the question of whether a defendant is 
likely to commit a crime, as well as whether the 
defendant is likely to flee. Empirical literature 
correlating drug abuse and crime makes drug 
testing of pretrial defendants a reasonable option. 
The authors seek to show to what extent drug 
testing can help in the prediction of pretrial mis- 
conduct including new offenses and failures to 
appear. 

The authors’ study sample, some 2,000 individu- 
als, represents all felony defendants for whom 
judges decided bail in Dade County, Florida, dur- 
ing June and July 1987. In part, the authors 
intended to replicate earlier studies done in New 
York and the District of Columbia but in a very 
different setting. Unlike the earlier studies, the 
current study does not evaluate a program of 
drug testing already in effect but instead assesses 
the utility of drug testing at the pretrial stage 
without implementing a program. The arrestee 
subjects of the study volunteered to be tested and 
were guaranteed anonymity and confidentiality. 
Judges agreed not to use the urine analysis re- 
sults in their bail decisions. 

Ethical issues in drug testing not only involve 
the question of whether drug abuse is sufficiently 
predictive of pretrial misconduct to warrant depri- 
vation of liberty pending trial (incidentally, the 
Salerno case did not rely on empirical evidence) 
but also involve the question of false positives 
and false negatives. Reliability of the urine tests 
was measured by splitting a subsample of speci- 
mens into two parts followed by the blind submis- 
sion of both parts to the testing laboratory. To 
confirm the validity of the urine tests, which 
involved two screening technologies known as 
EMIT and RIA, a third screening technology, Gas 
Chromatography/Mass Spectrometry (a more pre- 
cise and much more expensive procedure) was 
used on a subsample of RIA and EMIT tests. 
Although there was overall consistency among the 
technologies, “not inconsequential” false positive 
and false negative rates were found when RIA 
screening results were confirmed using Gas Chro- 
matography/Mass Spectrometry. From 3 to 18 
percent of the cases were “misclassified.” 
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Although the urine analysis was capable of 
testing for more than a half dozen drugs, pretest- 
ing demonstrated that only marijuana and cocaine 
were showing up in any significant numbers, and 
the authors decided to test for only cocaine, mari- 
juana, and alcohol in the entire 2,000 defendant 
sample. About 81 percent of the defendants tested 
positively for either cocaine or marijuana (74 
percent cocaine and 44 percent marijuana), and 
38 percent tested positively for both drugs. 

The authors found a weak but statistically sig- 
nificant relationship between testing positively for 
cocaine or marijuana and defendant rearrest dur- 
ing pretrial release. There was no significant 
relationship between drug abuse and failure to 
appear. Still, in regard to the significant role that 
drug testing may have in regard to the question 
of rearrest, the authors make no claim that drug 
testing is a notably better model than others, like 
interviewing or case history analysis, used for the 
same purpose. 

What the authors regard as their most powerful 
finding is the fact that more than 8C percent of 
felony defendants entering criminal process in 
Dade County, during the test period, were using 
controlled substances, mostly cocaine, at the time 
of their arrest. “Whether or not it is a predictor 
of pretrial flight or crime, whether a cause or a 
mere correlate, the prevalence of drug use among 
defendants is in itself a troublesome finding.” 

“Crime and Punishment in Renaissance 
Florence,” by Marvin E. Wolfgang (Fall 
1990). Historical essays do not often appear in 
this journal but, when they do, they are in- 
variably well written, well researched, and of 
great intellectual interest. Sometimes they are 
written by historians who have developed a crim- 
inological bent. In this case, we have a criminol- 
ogist, a famous one, who neatly applies historical 
method in order to better understand the 
socio-political and cultural roots of modern crimin- 
al justice practices. Wolfgang uses his skills as a 
sociologist and a criminologist to analyze the 
complex ferment of Renaissance Florence, and in 
so doing he touches upon the art, religion, poli- 
tics, economics, and law of the era. An article 
such as this may not satisfy an extreme multicul- 
turist looking at its Eurocentric nature, but the 
article does help one to appreciate the intercon- 
nectedness of culture and to further appreciate 
the proposition that on a global scale we are 
really one culture. 

The author’s basic research question has to do 
with discovering the form of criminal penalties 
exercised by Florence during its period of highest 


cultural prominence. He begins by describing his 
source material and the awesome task of wending 
his way through changing styles of writing with 
few medieval or Renaissance dictionaries available 
to help him. It became necessary for him to rely 
on an expert paleographer. In one Italian library, 
he spent considerable time going through 450 
books in one section alone. His research effort 
appears to have been formidable, but he is no 
novice in this area of study. He began studying 
Florentine penology more than 30 years ago. 
Wolfgang’s analysis of crime and punishment in 
Renaissance Florence centers on a hoary prison 
known as Le Stinche. It was built in 1301 and 
demolished in 1835. Among some of its better- 
known inmates were Benvenuto Cellini (for sod- 
omy in 1556) and Niccolo Machiavelli (for con- 
spiracy in 1513). The early use of the prison was 
for the detention of political prisoners. The politi- 
cal history of Florence consisted of the triumph of 
the business class over the land-owning aris- 
tocrat, in about 1293, which was followed by the 
struggle of the labor class to gain political power. 
The class struggles involved hangings, exile, con- 
fiscation of property, mob violence, and virulent 
intrigues which lasted throughout the Renais- 
sance. Religiously sanctioned political power gave 
way to intellectually supported economic power, 
leading to a ruling spirit of capitalism. “Florence 
became an aristocracy of commerce” where money 
values dominated. It was during this period of 
mercantile power and cold reason that the idea of 
a prison as punishment probably first took hold. 
In the Middle Ages, prisons were regarded as 
detention facilities rather than as punishment per 
se. Prisons were where people were tortured, 
where they were held pending executions, and 
where they were kept while trying to settle debts. 
In Florence, statute books gave little latitude to 
judges in terms of sentencing. As the prevailing 
spirit of Florence changed, during the Renais- 
sance, from a divine one to a commercial one, it 
is not difficult to see an association being made 
between time and money. In the Middle Ages, 
time was seldom a major consideration, and it 
wasn’t until the 14th century that clocks in Italy 
began to strike all 24 hours of the day. In the 
Money economy of Renaissance Florence, time 
became very valuable. Serving time in prison, 
even without corporal punishment, could be ra- 
tionally seen as punishment in itself. Imprison- 
ment deprived a person of the opportunity to 
accumulate wealth. “A man’s labor is his time; a 
man’s time is his money; and a punishment that 
takes both from him is consistent with the value 
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system.” With a feeling of liberty an essential 
part of the Renaissance Zeitgeist, restriction of 
liberty could be “considered punishment commen- 
surate with legal norm violation.” Thus, Wolfgang 
finds evidence that the concept of equating pun- 
ishment with deprivation of liberty originated in 
Renaissance Florence. In the commitment records 
of Le Stinche prison he found many references “to 
a quantum of time considered as equivalent to 
money.” It can be observed that our present day 
penal system still features a specific time in pris- 
on as a balanced alternative to a specific fine. 

Wolfgang casts his sociologist’s eye on the art 
of Renaissance Florence and characterizes it as 
ordered and adhering to the principle of unifor- 
mity. He states: “That perspective remained line- 
ar in Florentine art is related to the linear per- 
spective toward punishment for crime. Time is a 
continuum, and a specific term of imprisonment 
is a legal linear perspective the Florentines em- 
braced in their penalties.” The determinate sen- 
tence thrived in Florence, and the carefully calcu- 
lated sentences were among the first of their kind 
to be found in Europe. Wolfgang doesn’t mention 
the Code of King Aethelburt which existed about 
600 A.D. That Code was rather precise in pre- 
scribing measured punishments (usually fines) for 
specific crimes, and its linearity might be found 
comparable to what existed in Florence centuries 
later. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


This special issue focuses on the compelling 
challenge posed by the HIV epidemic and its 
impact on the criminal justice system. The con- 
tributions in this issue explore the effects of HIV 
on statutory law and on policies and practices in 
institutional and community corrections. 

“Mandatory HIV Testing in Criminal Jus- 
tice Settings,” by Mark Blumberg and Denny 
Langston (January 1991). This article addres- 
ses the hysteria surrounding human immunodefi- 
ciency virus (HIV) and addresses various pro- 
posals that would mandate HIV screening under 
the auspices of the criminal justice system. 

The advent of medical technology to identify 
seropositive individuals sparked a debate among 
policy makers regarding the general wisdom of 
mandatory testing. This article examines the 
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merits of mandatory testing in various contexts 
within the criminal justice system. The objective 
is to determine whether the benefits are sufficient 
to outweigh the costs to privacy that such a pol- 
icy entails. 

Are legitimate public policy objectives served by 
mandating testing of apprehended or convicted 
rapists? The authors report that despite more 
than 45,000 such crimes, there has not been a 
single report of any female in the United States 
becoming infected with HIV as a result of a sexu- 
al assault. This suggests that the risk of infection 
is quite minimal, and thus mandatory testing 
seems unwarranted. A more prudent public policy 
would be for rape counselors to provide informa- 
tion that it is highly unlikely that HIV was 
transmitted. Also, it would be wise to advise the 
victims to be tested since even if the assailant 
was HIV positive, it does not necessarily follow 
that the victim contracted the virus. 

Next, attention is given to incidents involving 
spitting, biting, being attacked with a needle used 
to inject intravenous drugs, and cuts received in 
the course of terminating fights in correctional 
centers. Once again, it was determined that the 
risks are statistically insignificant, not warranting 
mandatory testing. Agencies must educate their 
employees regarding the minimal risk of infection 
through occupational exposure providing that 
employees follow the precautionary measures 
recommended by the Centers for Disease Control. 

Regarding mandatory testing of prisoners, the 
issue remains unsettled. Proponents argue that 
mass screening provides correctional administra- 
tors with an opportunity to target education and 
prevention programs and to project correctional 
costs attendant to future AIDS cases that will 
develop in a particular institution. Opponents 
disagree, asserting that education and prevention 
programs must be directed toward all inmates. 
Opponents are also concerned that mass screening 
will create a class of outcasts within the institu- 
tion who will be subjected to harassment, discrim- 
ination, and violence. 

The question of mandatory HIV screening for 
probationers and parolees is also being debated. 
Those in favor argue that it is necessary for the 
protection of staff, to protect the agency from civil 
liability, to target educational material, and to 
refer infected individuals to health care providers. 
Opponents disagree, arguing that the practice 
represents an unwise allocation of resources. 

In summary, this article suggested that the 
weight of the evidence offers little justification for 
most types of screening that have been advocated. 
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Likewise, there is little evidence that legitimate 
policy objectives require mass screening by correc- 
tional officials. 

“HIV Policy for Probation Departments,” 
by Eugene Griffin, Arthur J. Lurigio, and 
Bruce Johnson (January 1991). The increase 
in incidence of HIV and the shift in the spread of 
HIV from the “gay” community to the intrave- 
nous drug user and the general heterosexual 
population make it essential that probation de- 
partments develop policies that apply to both 
employees and clients of the departments. This 
article reviews policy recommendations. 

In developing HIV policy, a number of basic 
assumptions need to be made. Three factors con- 
strain the development of HIV policy. The first is 
the state of the medical knowledge about the 
virus. The second limiting factor involves Federal 
and state laws regarding discrimination and dis- 
closure. The third limiting factor is the existing 
court system. 

The article proposes an HIV policy for the 
treatment of personnel and probationers. It is 
based on the assumption that HIV is not casu- 
ally transmissible, and, therefore, neither proba- 
tion officers nor court personnel are at risk of 
being infected through the routine performance of 
their duties. The policy is divided between the 
department’s treatment of its personnel and its 
probationers and addresses discrimination, coun- 
seling and testing, confidentiality, and education. 

The authors conclude with the observation that 
we can expect to see an increase in the number 
of probationers with HIV infection. Not only is 
HIV spreading, but the demographics are shifting, 
with the infecting settling among drug-abusing 
and inner-city populations. The policy protects 
those with HIV infection, discourages mandatory 
HIV testing, maximizes confidentiality, and insists 
on HIV education both for employees and clients. 

“AIDS in Prison: Legal Issues,” by Barbara 
A. Belbot and Rolando V. del Carmen. This 
article discusses five legal issues related to the 
presence of AIDS in prison: testing, confiden- 
tiality, segregation, adequacy of care, and charg- 
ing and convicting prisoners with AIDS who at- 
tack correctional officers. 

First, the issue of mandatory testing is ad- 
dressed both from the perspective of challenges 
brought by prisoners demanding screening for the 
protection of all inmates and challenges brought 
by inmates alleging mandatory testing violates 
their constitutional rights. Most court decisions 
have held that testing is not constitutionally 
required under the eighth amendment nor is it 


prohibited under the fourth amendment. Man- 
datory testing remains the exception rather than 
the rule partly due to the expense and raises 
issues concerning who should and can be in- 
formed. 

Next, confidentiality issues present problems 
contrasting the duty to protect others with a duty 
to safeguard the confidentiality of a patient’s 
medical condition. Cases that have addressed 
these issues suggest that although disclosure of a 
prisoner’s positive test result may be appropriate 
and even necessary in certain circumstances, the 
disclosure must be limited in scope. As the con- 
fidentiality issue winds its way through the legal 
process, the constitutional questions will be joined 
by questions of common law and statutory con- 
struction. 

Regarding segregation, immense diversity in 
practice exists. The two major legal issues are 
whether segregation is necessary for the protec- 
tion of other prisoners and staff and whether 
segregating prisoners with AIDS is cruel and 
unusual punishment. Most courts have upheld the 
constitutionality of segregation, but have con- 
cluded that the Constitution neither requires nor 
prohibits segregation. 

Regarding the. adequacy of medical care, it 
appears that court decisions thus far rendered 
suggest that reasonable care as opposed to best 
possible care is all that is constitutionally re- 
quired. As more effective treatments are made 
available, what constitutes reasonable care will 
change. 

The issue of criminal prosecutions of prisoners 
with AIDS who attack correctional officers is 
developing as cases are decided by juries and 
judges. A debated issue in criminal cases is how 
AIDS can be transmitted. 

Although AIDS-related legal issues have at- 
tracted attention from the courts, there appears 
to be no judicial consensus. Given the novelty of 
the problem and the absence of medical cure, 
legal issues will continue to confront the courts. 
Chances are that challenges using alleged viola- 
tions of constitutional rights will diminish as 
legal questions concerning AIDS continue to be 
covered by state statutes specifying what prison 
officials can or cannot do. 
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“The Effects of Marital Status and Partner 
Support on Rape Trauma,” by Mira Moss, 
Ellen Frank, and Barbara Anderson (July 
1990). Studies have shown rape victims to experi- 
ence a diversity of responses including extreme 
fear, anxiety, depression, sexual dysfunction, and 
sexually related aversions. The rape trauma syn- 
drome has been found to evolve in two stages: an 
acute phase, which comes on immediately after 
the assault, within which victims respond with 
marked anxiety and fearfulness; and a second 
phase, which is generally marked by feelings of 
helplessness and depression. Individual psycholog- 
ical reactions to rape are felt to be a product of 
an interaction among the victim’s coping style, 
social support resources, and the nature of the 
sexual assault itself. 

While one might think that married and co- 
habiting rape victims might fare better than 
single and unattached victims of sexual assault, 
this report suggests that this is not necessarily 
the case. Apparently, married and cohabiting 


victims of sexual assault get more support from 
their friends than they do from their spouses or 
boyfriends. On the other hand, single victims 
living with their parents gained more support 
from their families and thus appeared less trau- 


matized than their married sister victims. To the 
extent that sexual assault victims can benefit 
from supportive relationships in dealing with 
their psychological trauma, married rape victims 
whose partners were supportive appeared to have 
a much better outlook than those whose marital 
relationship was troubled before the assault. 
“Admitters and Deniers Among Adolescent 
Sex Offenders and Their Families: A Prelim- 
inary Study,” by Ruth Sefarbi, (July 1990). 
This is a brief report of a study which attempts 
to differentiate a small group of adolescent male 
sex offenders who denied the charges against 
them from a parallel group who admitted the 
charges on the basis of the organization of their 
families. It had been hypothesized that denial or 
admission at the point of referral is closely re- 
lated to family dynamics. Family organization 
was determined on a continuum of interaction 
ranging from enmeshment to disengagement. In 
this study, the adolescents who denied the charg- 
es of sexual misbehavior tended to be members of 
enmeshed family organizations, while those who 
admitted to the charges were in disengaged fami- 
ly systems. These findings are significant to the 
extent that the optimal management of sex of- 
fenders requires engagement of their families. 
Thus, offenders who readily admit the charges 
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against them are likely to be members of dis- 
engaged family systems, whose management will 
inevitably present special challenges. 

“A World Emancipation for Children and 
Women,” by Benjamin Pasamanick, M.D. 
(January 1991). In this brief opinion piece, Dr. 
Pasamanick brings us up to date on the delibera- 
tions of the World Summit for Children, which 
was held under the auspices of the United Na- 
tions in the Fall of 1990. This conference speci- 
fied actions to be taken to implement the recom- 
mendations of the International Convention on 
the Rights of the Child which was approved by 
the General Assembly in 1989. This convention 
drew up a world declaration on the survival, 
protection, and development of children and a 
plan for action that specified goals for the next 
decade. Among these goals was reducing infant 
mortality worldwide by one-third by the year 
2000, decreasing by half the number of women 
who die in childbirth and the incidence of mal- 
nutrition, and assuring rights of access to ade- 
quate health care, education, child services, hous- 
ing, and cultural activities. 

Dr. Pasamanick, a long-time staunch advocate 
of improved health care for children and mothers, 
suggests that the United Nations convention rec- 
ommendations be kept in focus in the context of 
increasing poverty, infant mortality, and prema- 
turity rates in the United States, and of the half 
million deaths of women each year during preg- 
nancy and childbirth in developing countries. He 
also points to the plight of the 15 million children 
who escape death but are permanently crippled, 
physically and mentally, by the circumstances 
into which they are born. In this commentary, 
which is addressed primarily to health care pro- 
fessionals, Dr. Pasamanick urges us all to act on 
the goals which have been mandated in the UN’s 
world declaration. 

“Forensic Psychological Examination of 
the Child Witness in Cases of Alleged Sexu- 
al Abuse,” by Herbert N. Weissman (January 
1991). With the incidence of child sexual abuse in 
the United States having risen to what some 
deem to be “crisis” proportions, the author recom- 
mends that our responses to this complex social 
problem be more reflective than reflexive. In this 
well-thought-out paper, he analyzes the issues 
which he deems pertinent to the examination of 
child victims in the process of adjudicating sex 
abuse charges. Among the issues which clinicians 
may be called upon to assist with are the deter- 
mination of competency to testify, the degree of 
harm arising from the alleged abuse, the reli- 
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ability of the charge, the presence of pre-existing 
relevant disorders, and the effects of protracted 
litigation involving multiple interviews and ex- 
aminations. 

In considering the likelihood of future impair- 
ment following upon sexual abuse, the author 
observes that it is erroneous to assume that abu- 
sive experiences will have the same effect on all 
children. In support of this view, he points to a 
series of studies which have clearly indicated a 
wide range of variability within normal popula- 
tions. Further complicating the inquiry process is 
the lack of common definitions of abuse and stan- 
dardized outcome as well as variably trained and 
even marginally competent examiners. Another 
critical factor is the finding that a significant 
percentage of sexual abuse complaints remained 
unsubstantiated following extensive examination 
and investigation. In light of concerns such as 
these, the author strongly recommends that clini- 
cians employed in the adjudication of these child 
sex abuse complaints possess the highest possible 
skill and experience. 

“Possible Explanations for Child Sexual 
Abuse Allegations in Divorce,” by Kathleen 
Coulborn Faller (January 1991). This author 
observes that earlier professional inclinations to 
approach children’s claims of sexual abuse with 
disbelief have given way to an inclination to take 
these claims at face value, while the number of 
cases being reported to child protection agencies 
has significantly increased. This report, which 
examines allegations of sexual abuse in the con- 
text of divorce, proposes four different dynamics 
resulting in allegations of sexual abuse during or 
after the dissolution of a marriage. These are as 
follows: 1) the mother finds out about the sexual 
abuse and decides to divorce her husband; 2) 
long-standing sexual abuse is only revealed dur- 
ing the marital breakup; 3) sexual abuse has 
been precipitated by the marriage dissolution; or 
4) the allegation is false. Perhaps the most sig- 
nificant observation of this paper is that more 
false accusations of sexual abuse may be made in 
the context of divorce than in other situations. Of 
course, the complexity of these cases highlights 
the desirability of employing only the most skilled 
and experienced clinicians in the evaluative pro- 
cess. 

‘Delivery of Services to Crime Victims: A 
National Survey,” by Albert R. Roberts (Jan- 
uary 1991). Over the past several decades, there 
has been a shift in emphasis from the rehabilita- 
tion of offenders toward the provision of more 
services for crime victims. Much of the impetus 


for the movement toward helping victims appears 
to have derived from a recognized need to make 
victims more amenable to making court appearan- 
ces as witnesses against their alleged assailants. 
To the extent that many of these programs focus 
solely on providing court-related services, the 
urgent and even emergency needs of underprivi- 
leged and even indigent crime victims are often 
neglected. Also, these programs tend to neglect 
the needs of elderly, handicapped, and seriously 
injured victims who could benefit greatly from 
home and hospital-based crisis counseling. Final- 
ly, the author concludes that these programs are 
further handicapped by the dearth of qualified 
staff members which tends to preclude the pos- 
sibility of their conducting meaningful evaluation 
and research. 


FAMILIES IN SOCIETY 


Reviewed by KATHERINE VAN WORMER 


“Mothers of Incest Victims: Villains, Vic- 
tims or Protectors?,” by Margaret Elbow 
and Judy Mayfield (February 1991). When the 
mother discovers her husband is abusing their 
daughter she must either throw the man out or 
send her child to a foster home. This puts the 
woman in the throes of a situation that can be 
overwhelming. The result may easily be denial. 
Much of the existing literature blames the 
mother for being collusive. Today a new perspec- 
tive is emerging as feminist writers expose the 
plight of mothers of incest victims. She is often 
viewed as a co-victim against the father’s abuse. 

This article offers a different view from these 
others. The authors’ review of their agency rec- 
ords revealed that a large majority of the mothers 
believed their daughters and even made contact 
with the agency as protective action. The authors 
recommend rehabilitation of the family where this 
is possible; removal of the child from the home 
may further traumatize the child and family. 

“Assessing the Drug-Involved Client,” by 
Rosalind Griffin (February 1991). Focused, 
direct questioning is recommended to get to the 
core of the problem. A skilled interviewer can 
encourage responses from a client who expresses 
concern about his or her drug use, even if the 
client is reluctant to elaborate. 

It may be difficult to find effective treatment 
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facilities. Currently, the drug epidemic is dealt 
with primarily through law enforcement agencies. 
Professionals need to advocate on behalf of disad- 
vantaged populations. 

“Interview Techniques to Assess Sexual 
Disorders,” by J. Paul Federoff (March 
1991). The trend toward increasingly sophisti- 
cated and specialized sex clinics has increased 
awareness about the importance of sexual prob- 
lems. Yet clinicians in general practice still tend 
to ignore sexual problems. Awareness is impor- 
tant because sexual problems often influence 
nonsexual behavior. Even side effects of medica- 
tion can affect sexual functioning. Secondly, prac- 
titioners need to be aware of harmful behavior 
such as sexual abuse so they can report it. 
Third, at the assessment stage the existence of 
sexual problems needs to be documented. 

In establishing rapport, the practitioner should 
be careful to convey that he or she is knowledge- 
able about sexuality and is unlikely to be over- 
whelmed by the person’s seemingly unique prob- 
lem. Sexual problems are extremely difficult for 
people to discuss. Commonly, with a couple the 
person with the problem remains silent while the 
partner describes the problem. It is very helpful 
for clients to get their most secret concerns and 
troubles out in the open. 

“Clinical Considerations for Adults Abused 
as Children,” by Stephen Wartel (March 
1991). Addictions treatment workers have led 
their mental health colleagues into the growing 
recognition of the extent of physical, sexual, and 
emotional abuse of children. Today, with knowl- 
edge of the posttraumatic stress disorder as a 
diagnosis for those abused as children or in 
adulthood, more attention is paid to the role of 
trauma in pathology. 

To elicit information the worker might ask if as 
a child, the patient was hit a lot, verbally at- 
tacked, criticized and shoved, overstimulated sex- 
ually by adults, etc. Symptoms need to be re- 
framed as normal responses to abnormal events. 
The link between early sexual abuse and later 
problems with alcohol, drugs, or eating disorders 
needs to be made clear. Stimulants such as co- 
caine and amphetamines can be used to count- 
eract numbness, and depressants such as alcohol 
and barbiturates can be used to counteract in- 
trusive reliving of past events. Practitioners need 
to consider that males as well as females may 
have been victims. 

“Adults with Undiagnosed Learning Dis- 
abilities: Practice Consideration,” by Carol 
Kaplan and Emily Shachter (April 1991). 
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Having a learning disability and not knowing it 
can produce problems in adulthood such as low 
self-esteem. People with learning disability and 
attention-deficit hyperactivity disorder (ADHD) 
appear to be at risk for problems in personal, 
social, or vocational adjustment. Typical charac- 
teristics of ADHD are impulsivity, poor frustra- 
tion tolerance, temper tantrums, drug and alcohol 
abuse, and suicidal gestures. 

Two case histories are provided of successful 
work with older clients in treatment for personal 
problems. When the clients learned to accept the 
nature of their disabilities they improved tremen- 
dously. Relationships improved. Therapists should 
be aware of the possibility of learning disorders. 

“Skill Building for Effective Intervention 
with Homeless Families,” by Marjorie Ziefert 
and Kaaren S. Brown (April 1991). Most 
homeless families experience multiple problems 
such as unemployment, poor health, substance 
abuse, and/or victimization. Homeless children are 
often in poor health. Teen parents make up a sig- 
nificant number of homeless families seeking 
shelter. Women are more likely than are men to 
be homeless because of family stress, especially 
domestic violence. 

This article describes work with homeless 
women and their families living in a community 
shelter. An advocate works with the family in the 
shelter on identifying areas of concern relevant to 
finding permanent housing. Budgeting problems 
or household management skills are often iden- 
tified. Parenting classes are provided. In cases of 
substance abuse, treatment is required. 

In the end, however, for the shelter program to 
be successful there must be affordable family 
housing available. Action at the state and Fed- 
eral levels must be undertaken. 


THE PRETRIAL REPORTER 


Reviewed by GEORGE F. MORIARTY, JR. 


In 1987 and 1988, the Bureau of Justice Assis- 
tance (BJA) funded six jurisdictions (Prince 
George’s County, Maryland; Milwaukee County, 
Wisconsin; Multnomah County, Oregon; Pima and 
Maricopa Counties, Arizona; and New Castle 
County, Delaware) in implementing pretrial drug 
testing programs. Also, in conjunction with the 
National Institute of Justice (NIJ), BJA financed 
three separate evaluation projects. The February 
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1991 issue of The Pretrial Reporter contained a 
summary and review of the findings. 

“Pretrial Drug-Testing: A Review of Three 
Evaluations” notes that the demonstration pro- 
grams were designed with two principal aims: (1) 
to provide the initial appearance judge an objec- 
tive measure of defendant drug use (in addition 
to other information about the defendant) for the 
determination of appropriate pretrial release con- 
ditions and (2) to provide an additional mechan- 
ism (drug monitoring) to decrease drug use and 
pretrial failure. While noting that the ability to 
evaluate the pretrial drug testing programs’ im- 
pact was greatly limited because of implementa- 
tion problems and time constraints, the summary 
offered a number of points. 

The focal question for the research teams was, 
once the predictiveness of other defendant or case 
data normally available to a release decision 
maker has been taken into account, how much 
does the knowledge of drug test results improve 
the ability to predict failure-to-appear or pretrial 
rearrest? In all the sites with sufficient data, the 
proportion of defendants testing positive for one 
or more drugs in the initial test was high (34 to 
74 percent). The evaluation findings, however, did 
not support the hypothesis that drug test results 
added to the predictability of pretrial failure. 
When the ability to predict failure-to-appear was 
examined specifically, only Milwaukee County 
showed any significant effects, with a positive test 
for cocaine related to higher failure-to-appear 
rates. When drug test effects for predicting pre- 
trial arrests were examined, only the results from 
Maricopa County showed a significant effect for 
testing positive for cocaine use. 

To examine the question of whether drug mon- 
itoring reduced the risk of defendant misconduct, 
the rates of failure-to-appear and pretrial arrest 
were computed for the experimental (monitoring) 
group and the control group (those not participat- 
ing in the monitoring program). Bearing in mind 
the limitations placed on the research by the 
implementation problems, the results are the 
same for all the sites: In no case did participation 
in the drug monitoring program significantly 
reduce either failure-to-appear for a court hearing 
or pretrial rearrest. 


Even given the problems encountered in evalu- 
ating these programs in their infancy, the staff of 
the Pretrial Services Resource Center offer a 
number of conclusions. 

¢ The cost of implementing a full-scale pretrial 
drug testing program is expensive; in the second 
round of grants to new sites, BJA set an 
$800,000 limit per site for the first year of opera- 
tion. This provided a sobering estimate of the 
expense that the jurisdictions might have to as- 
sume once Federal funds were used up. 

¢ Even for the jurisdictions with well es- 
tablished pretrial programs, the implementation 
process itself was very time consuming, with 
pretrial program staff required to invest extra 
time in solving unanticipated problems—some- 
times to the neglect of other pretrial programs 
functions. 

¢ The significant number of defendants who 
violated testing conditions resulted in an unex- 
pected and at times overwhelming number of 
court violation hearings, further congesting al- 
ready backlogged calendars. 

The Resource Center notes that the question of 
the impact of pretrial drug testing should not be 
considered answered. In reflecting upon the 
evaluations and the experiences of the sites, it 
cannot be concluded that drug testing should be 
adopted in every jurisdiction. Within the de- 
scribed environmental and methodological limita- 
tions, pretrial drug testing has not been demon- 
strated to be successful in meeting its two prin- 
cipal aims. 

Neither does the article find support in the 
findings for the position that such procedures are 
ineffective or, as some have argued, inherently 
detrimental to the system. The sites have report- 
ed clear benefits resulting from pretrial drug 
testing, particularly after the completion of the 
implementation phase. The center notes that all 
programs improved their system procedures in 
some way as a result of the process. The center 
urges a more current impact evaluation and urges 
jurisdictions considering adopting drug testing to 
read carefully these evaluations as well as other 
documents about implementation. Jurisdictions 
need to be cautious in their projections of time, 
expense, and, more importantly, impact. 
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Your Bookshelf on Review 


EDITED By J. E. BAKER 
Federal and State Corrections Administrator, Retired 


Moral Responsibility 


Justice, Crime and Ethics. By Michael C. Bras- 
well, Belinda R. McCarthy, and Bernard J. Mc- 
Carthy. Cincinnati, Ohio: Anderson Publishing 
Company, 1991. Pp. 405. $26.95. 


The Bill of Rights contains the original code of 
conduct for criminal justice professionals in this 
country. It was proposed by the First Congress in 
1789 and was ratified by the states 2 years later. 
Two hundred years have since passed, and al- 
though most organizations have a code of profes- 
sional conduct or code of ethics, not enough atten- 
tion is given to the truly difficult ethical issues 
faced by practitioners every day. The orders, 
regulations, and procedures that exist in agencies 
ensure that there is some measure of operational 
consistency. They do not guarantee decisions that 
are morally right. The 22 contributing authors 
thoroughly cover the subject area. Seven sections, 
each with attendant questions and _ scenarios, 
address theory, the police, the courts, corrections, 
research, crime control policy, and the future. Hal 
Pepinsky offers a thought-provoking foreword, 
suggesting that soul searching on punishment and 
on passing judgments be a lifetime pursuit. 

The information in the police section is par- 
ticularly germane for probation, parole, and pris- 
on officials, who in matters involving violations of 
supervision conditions or prison rules, often find 
themselves in the detective role. An ends-means 
test is described and specific examples of the 
exercise of authority are analyzed. A scheme for 
learning police ethics quite different from the 
more common on-the-job learning method is of- 
fered. Academies teach ethics, but often there is a 
rule book approach to dealing with bribery, steal- 
ing, and other clear-cut issues. Matters such as 
use of force, coercion, discretion, loyalty, and 
others are complex, and the author suggests 
examining all ethical issues in the light of basic 
moral principles. 

In the courts section, prosecutorial misbehavior, 
and whether a defense attorney should be a pure 
legal advocate, or a legal advocate and a moral 
agent, are addressed. There is a basic discourse 
on punishment, followed by articles on the death 
penalty. The most interesting chapter in this 


section suggests that adding more resources to 
the criminal justice system in this country will 
result in an increasingly dismal response to 
crime. Police will be unable to investigate many 
offenses, courts will be congested, prisons will be 
full, and punishment will be capricious. Sentenc- 
ing guidelines will contribute to the chaos and 
inefficiency in the system. The authors maintain 
that a society, such as ours, where punishment is 
extensive, generates crime, while relatively peace- 
ful societies, such as those in the Netherlands 
and Japan, find less pressure to punish. The 
possibility that moral development theory may be 
useful in corrections as an intervention evaluation 
tool is examined in the corrections section. Trying 
to change behavior has met with limited success, 
and recent research indicates that creative prob- 
lem-solving, values education, negotiation skills 
training, and other social skills training, may 
contribute to a lower recidivism rate. 

Ethical issues in probation and parole are sur- 
veyed, and the reader is provided with a useful 
review of the complexities of community super- 
vision. Whistleblowing receives scant attention, 
but enough to remind administrators to resist 
paths of least resistance and to listen to sugges- 
tions and complaints from staff. Administrators 
also need to give increased consideration to the 
workplace climate of probation and parole officers. 
Unreasonably high caseloads, rewards based on 
seniority instead of performance, and uncompen- 
sated non-traditional hours, are examples of 
working conditions that contribute to poor perfor- 
mance by staff. Ethical issues in criminal justice 
research, crime control policy, and corporate crime 
are covered in four chapters. 

Michael C. Braswell, in the final chapter, offers 
a thoughtful treatise on the future. He challenges 
professionals to be part of a community of hope, 
not a community of fear and apathy, and to look 
for fresh possibilities, rather than to defend tradi- 
tional certainties. Braswell admonishes that 
peaceful and compassionate professionals, not 
policies and plans alone, are essential if criminal 
justice organizations are to be successful in meet- 
ing the challenges ahead. 

This volume is a worthwhile contribution to 
criminal justice literature. An ethics course 
should be part of every corrections academy’s 
curriculum, and this book should be on the re- 
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quired reading list. 


Cleveland, Ohio KEITH A. KOENNING 


A Cursory Review of Victims Issues 


The Victimology Handbook. Edited by Emilio C. 
Viano. New York: Garland Publishing, 1990. Pp. 
421. $50. 


During the past two decades there has emerged 
an interest—and not an insignificant one—in 
properly addressing the needs of crime victims. 
This interest, initially prompted by the efforts of 
individuals and embryonic victims rights groups, 
has resulted in the creation of formal victims 
organizations, meaningful research, significant 
contributions on victimology to criminal justice 
literature, and the involvement of governmental 
agencies to promote a more compassionate 
response to the needs of persons traumatized by 
crime. 

In The Victimology Handbook, Emilio C. Viano 
has compiled a number of articles which pertain 
to relevant victims issues. The articles contained 
in this volume—all papers delivered at the World 
Congress of Victimology—adequately cover the 
history of the victim movement, research perti- 
nent to this field of study, prevention and treat- 
ment initiatives, and issues relating to public 
policy. 

The first section of this text, which focuses on 
research findings, contains 14 chapters on a vari- 
ety of issues. Most of the chapters in this section 
deal with the impact of crime, both immediate 
and long-term, on victims, and the response of 
professionals to criminal victimization. Also in- 
cluded are articles relating to environmental and 
natural disasters and the victims they create. 

Topics devoted to crime prevention and the 
treatment of victims are found in the second part 
of this volume, which is comprised of six chap- 
ters. This section, at least from a practitioner’s 
perspective, is the most interesting, because it 
focuses on practical issues. 

The final section of Viano’s collection is com- 
prised of five chapters, all devoted to the develop- 
ment of public policy as it relates to the treat- 
ment of victims. These chapters should prove to 
be of interest to administrators of criminal justice 
agencies and members of the judicial and legisla- 
tive branches of government. 

The papers contained in this volume have, for 
the most part, been prepared by persons promi- 
nent in the development of the field of victimol- 


ogy. Many of the contributions are quite scholarly 
and are instructive in nature. Persons who read 
this book, even superficially, should have their 
interests stimulated. 

Viano’s effort has been titled The Victimology 
Handbook, which is not particularly accurate. A 
more appropriate title would have been The Pro- 
ceedings of the World Congress of Victimology. 
While this text contains the works of a number of 
scholars, there are many potential contributors 
missing whose inclusion would have enhanced 
this project. In order for this volume to be a true 
international handbook, -and a more ambitious 
effort, Viano should have included the writings of 
Michael J. Hindelang, Brian E. Forst and Jolene 
Hernon, Richard Block, Gerd F. Kirchhoff and 
Claudia Kirchhoff, Micheline Barii, Gerard Smale, 
and Irvin Waller, to name just a few. In addition, 
the inclusion of the results of the Canadian Ur- 
ban Victimization Survey, a study conducted in 
the 1980’s, would have furthered the scope of this 
text. 

In his introductory comments, the editor writes 
that “the main purpose of this book is to bring 
together under one cover and to arrange coherent- 
ly current and representative contributions” to 
victimology literature. A cursory review of the 
literature on victims issues would lead one to 
conclude that Viano, regrettably, did not achieve 
his goal. 


Bryan, Texas DAN RICHARD BETO 


Victim Services 


Helping Crime Victims: Research, Policy, and 
Practice. By Albert R. Roberts. Newbury Park, 
California: Sage Publications, 1990. Pp. 280. $35 
(hardcover); $16.95 (paperback). 


In the United States, as well as other coun- 
tries, there has been a phenomenal growth in 
victim service programs over the past 15 years. 
Albert Roberts, an associate professor of social 
work and criminal justice at the Graduate School 
of Social Work, Rutgers, the State University of 
New Jersey in New Brunswick, reports that there 
were only 23 victim programs in 1975 but there 
were more than 600 such programs by 1986. 
Similarly, there were only seven emergency shel- 
ters for battered women and four police-based 
crisis intervention programs in 1974. By 1987, 
however, there were more than 1,250 emergency 


shelters and crisis programs for battered women 
and their children. 
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The aims of Helping Crime Victims, written by 
Roberts and seven other contributors, are twofold: 
“(1) to report the complete findings of the first 
national survey of the organizational structure 
and functions of 184 programs or units serving 
crime victims and witnesses throughout the Unit- 
ed States; and (2) to offer the reader practical 
ideas and realistic strategies in the form of proce- 
dural guidelines and workable program compo- 
nents and services that seem to be effective in 
meeting the needs of crime victims (p. 13).” 

Results of the National Survey of Victim Ser- 
vice and Assistance Programs are carefully de- 
tailed in five separate chapters on (1) the back- 
ground, functions, and services of these programs; 
(2) the work of programs focusing on elderly 
crime victims; (3) organizational issues such as 
staffing patterns, referral services, and budget 
issues; (4) self-evaluations of program strengths, 
problems, and necessary changes; and (5) descrip- 
tions of model programs in St. Paul (Minnesota), 
Milwaukee County (Wisconsin), and Xenia (Ohio). 
A directory of programs responding to the survey 
is included at the back of the book. 

In brief, Roberts’ survey discovered that pro- 
grams generally exist under three auspices (coun- 
ty prosecutor, police, or not-for-profit agencies), 
giving 11 types of program services (explaining 
the court process, making referrals to other agen- 
cies, providing court escorts, helping victims fill 
out forms, educating the public, advocating with 
employers on behalf of victims, etc.). Nearly 95 
percent of victim and victim assistance programs 
are now funded by state and county funds. Most 
programs have one to five full-time employees, 
although many also supplement services with the 
use of volunteers. 

Other chapters in this volume give overviews of 
(1) the development of a university-initiated vic- 
tim service program in Orange County, California; 
(2) the emergence of detailed information about 
missing and murdered children; (3) a model crisis 
intervention program for battered women and 
their children; and (4) services for victims of 
family violence. By and large, these chapters are 
useful compendiums of practical information. 
These chapters also occasionally raise broader 
issues. Eric Hickey, for instance, points out that 
serial murderers are almost always white; few 
black serial murderers are known to exist. 

The book ends with an excellent article by 
Cathryn Jo Rosen and Alan T. Harland that 
discusses the presumptive use of restitution in 
the disposition of criminal cases. Rosen and Har- 
land warn of “the inherent tension that arises 
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when efforts are made to use criminal law, with 
its primary focus on vindication of society’s inter- 
ests in punishing offenders to reimburse victims 
for the harm done them by specific offenders (p. 
234).” 

Helping Crime Victims covers a large strip of 
territory and should be of interest, particularly, to 
a broad range of practitioners. My only notewor- 
thy complaint with the book is that it pays no 
attention to recent advances in victim services in 
Canada, Great Britain, Western Europe, and 
other nations. Albert Roberts’ discussion of the 
limits of prosecutor-based victim service programs, 
for instance, would have benefited by a review of 
Victim Support Schemes, started in the U.K. in 
the mid-1980’s and recently expanded to much of 
Western Europe. 


Albany, New York Russ IMMARIGEON 


A Grown-Up Crime 


When Children Kill: The Dynamics of Juvenile 
Homicide. By Charles Patrick Ewing. Lexington, 
Massachusetts: Lexington Books, 1990. Pp. 171. 
$29.95. 


As the author mentions in the introduction to 
the book, the conditions and circumstances sur- 
rounding homicides committed by juveniles vary 
greatly. He notes that “some are crimes of pre- 
meditated violence motivated by greed, lust, or a 
desire for revenge. Others seem to be crimes of 
passion: unpremeditated, impulsive overresponses 
to provocation by the victim or to some explosive 
drive within the killer.” He goes on to mention 
that some homicides by juveniles may occur be- 
cause the offender is mentally ill or is so imma- 
ture that he or she cannot distinguish between 
right and wrong. Still others defy explanation and 
must be labeled “senseless” and without purpose. 
Thus, the author’s task is formidable. His efforts 
to enlighten the readers regarding this complex 
subject are commendable. He uses the approach 
of categorizing juvenile homicides into types and 
relating the available research to these types. 

After an introduction, the author first gives a 
statistical overview of youth homicide. Using Uni- 
form Crime Report statistics, he documents the 
rising tide of arrests of those under the age of 18 
for murder and non-negligent manslaughter, 
which reached 10 percent of all such offenses for 
the first time in 1988. In the majority of cases, 
the juvenile perpetrator is 16 or 17 years old, 
male, and black or Hispanic. An acquaintance or 
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a family member, rather than a stranger, is most 
frequently the victim. 

In a chapter that reviews the available research 
on juvenile homicides, the author is careful to 
point out that much of this research suffers from 
inadequate designs or limited information on the 
subjects. Youths who killed family members are 
the most thoroughly researched, because indepth 
attention has been given to these cases by psy- 
cholegists, psychiatrists, and representatives of 
legal agencies. The research on non-family-related 
homicides is much sketchier. The findings from 
all of this research reveal that juvenile killers are 
usually not psychotic or neurologically impaired. 
They tend to have personality disorders, to be 
below average in intelligence, but not retarded, to 
have trouble in school, to live in broken homes or 
in families where one or both parents has some 
psychopathology such as alcohol abuse, drug 
abuse, or mental illness, and to have experienced 
physical, sexual, or emotional abuse. The juvenile 
offenders themselves are frequently substance 
abusers, suffer from enuresis, and have great 
difficulty relating to their peers. They tend to be 
impulsive and immature. 

Those juveniles who kill in the course of com- 
mitting another offense are quite distinguishable 
from those who were not involved in another 
criminal act at the time the homicide occurred. 
Felony-related homicides by youths are generally 
committed with others, often in a gang context, 
and the primary type of felony in which the 
youth is involved when the homicide occurs is 
theft-related. The decision to kill the victim may 
be an afterthought, or the homicide may be unin- 
tentional. The author indicates that many sex 
offense-related homicides began with a plan to 
rob the victim that escalated to a sexual assault 
and eventually resulted in a decision to kill the 
victim to avoid detection and arrest. The decisions 
to rape and kill the victims were usually impul- 
sive, spur of the moment actions. 

In a chapter titled “Senseless Homicide,” the 
author includes groups of killings that have been 
categorized as “thrill-killings,” “hate killings,” 
“revenge killings,” “cult-related killings,” “roman- 
tic murder-suicides,” and homicides committed by 
juveniles vho are mentally disturbed. If seen 
through the eyes of the youth killer, no doubt a 
bona fide purpose or reason for committing the 
offense can be established. Kids kill on a dare, 
for the “hell of it,” or ou’'t of hatred for defense- 
less groups such as minorities, the homeless, or 
the elderly. Some youths get involved in cults or 
satanism or become obsessed with fantasy games 


that end with killings. Although such occurrences 
are rare, youth disappointed over romances may 
kill the objects of their love and themselves. The 
common denominator for youths who engage in 
these “senseless” killings is a low mental maturi- 
ty. Generally, they are not mentally ill, but their 
reasoning is very simplistic, and the act of killing 
is a vay to solve a problem or express an emo- 
tion. 

Since intrafamilial homicides committed by 
youths usually receive a great deal of attention 
from the media, human service agencies, and 
legal agencies, we tend to have rather good infor- 
mation on this type of homicide. Every child who 
kills a member of his or her own family is likely 
to receive a long battery of psychological tests 
and be subjected to many hours of questioning by 
representatives from numerous agencies, with a 
resulting compilation of lengthy case studies. 
Children who kill family members are predom- 
inantly male. They tend to have been victimized 
by one or more parents, do not have accomplices, 
and usually kill their fathers or step-fathers. 
When children kill siblings, it is often uninten- 
tional or motivated by jealousy toward an infant 
sibling. A factor running through most of the 
youth family homicides is a history of the per- 
petrator being severely physically, sexually, and/or 
psychologically abused. 

In the chapter “Laws Response to Juvenile 
Homicide,” the state laws and United States Su- 
preme Court cases dealing with juveniles being 
tried as adults are thoroughly discussed. It is 
noted that the factors most often considered are 
the age of the offender, with those 17 at the time 
of the killing being most often waived to the 
criminal court, whether the killing occurred while 
the youth was committing another felony, the 
prior record of the offender, and whether the 
youth was the principal assailant. 

It is noted that, although capital punishment 
for those under the age of 17 is rarely adminis- 
tered, 25 states allow for the execution of juve- 
niles convicted of murder. United States Supreme 
Court cases which focused on the death sentence 
for juveniles confirmed the right of the states to 
administer capital punishment to 16- and 17-year 
old persons if no mitigating circumstances were 
involved. 

A large number of youths who kill will remain 
in the juvenile justice system, and the author is 
remiss for not discussing what types of punish- 
ment or treatment these youths are likely to 
receive. Many states have revised their codes and 
now have mandatory dispositions of incarceration 
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until age 21 for juveniles tried and convicted in 
the juvenile courts. Generally, these youths are 
sent to maximum security institutions. 

The author predicts that the number of youth 
homicides is likely to increase because of three 
key factors. These are substance abuse by juve- 
niles and their parents, child maltreatment, and 
the easy availability of firearms. The adequacy 
with which our society addresses these will deter- 
mine whether the rising tide of juvenile homi- 
cides can be stemmed. 

In summary, this book will be very useful for 
those who work in the social service and legal 
agencies involved with juvenile offenders and for 
academics and researchers who focus their studies 
on youth violence. The author provided a valuable 
service by collecting and summarizing the avail- 
able information on juvenile homicides and by 
presenting numerous case studies to illustrate the 
types of offenders he delineated. He also iden- 
tified the areas of juvenile homicide that need 
much more research attention, such as felony-re- 
lated homicides and seemingly senseless homi- 
cides. 


Kent, Ohio PETER C. KRATCOSKI 


Are Delinquents Experts on 
Delinquency? 


Delinquents on Delinquency. By Arnold P. Gold- 
stein. Champaign, Illinois: Research Press, 1990. 
Pp. 205. $15.95. 


Dr. Arnold P. Goldstein, a clinical psychologist 
who has researched and written widely on delin- 
quents and delinquency, and particularly on ag- 
gression, reports here the results of his study of a 
most fascinating question: Does the experience of 
being delinquent convey expertise in understand- 
ing delinquency? Further, does it provide a sound 
basis from which delinquents can recommend 
useful interventions for prevention and treatment? 

There are both explicit and implicit assump- 
tions or premises underlying this study. Foremost, 
there is the premise that there is such a phenom- 
enon as “ordinary knowledge” and “lay theories.” 
Goldstein accepts this premise, and the definition 
of ordinary knowledge as being that “drawn from 
experience, common sense, personal analysis and 
reflection, intuition and accumulated wisdom.” 
According to this definition, one can assume that 
delinquents have experientially derived wisdom 
about delinquency. Implicitly, however, this seems 
to require rejection of a counter premise that 
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delinquents lack common sense and intuition, do 
not profit from experience, and are not particular- 
ly reflective—factors believed to be associated 
with their being delinquent in the first place. 

To address these questions and test the as- 
sumptions, 250 juvenile delinquents were inter- 
viewed. These youth were in 19 different residen- 
tial facilities, group homes, or aftercare agencies 
in seven states. They included both males and 
females, and whites, blacks, and Hispanics. 

So, what did the youth think causes delinquen- 
cy? In sum, family dysfunctions—which were most 
important—peers (pressure, acceptance, and 
modeling), and drugs. And what did they think 
should be done to prevent or reduce it? In one 
word—punishment! Much further down their 
latter list were training in parenting, counseling, 
recreation, and school-reiated activities. The caus- 
es cited are rather unremarkable and do not 
appear to have anything particularly to do with 
the fact that the respondents were delinquents. It 
is the proposed interventions which are more 
interesting. 

The principal. suggestion was for incarceration— 
more, harsher, longer, mandatory, for life, and 
with such unusual twists as for life without food, 
and in a cage with an attack dog! The latter 
especially seem to belie the notion of there being 
wisdom and personal analysis and reflection oper- 
ative here. The youth were also big on Scared 
Straight-type programs in various versions. The 
unrecognized irony of these suggestions is demon- 
strated by the wisdom of one respondent, now in 
a juvenile facility, saying: “The school took me up 
to Sing Sing Prison, and . . . I got kind of scared 
in there because the men, they would have beat 
you up and not cared because they're already 
there for life, so they have nothing to lose.” 

What does Goldstein make of this particular ac- 
cumulated wisdom regarding implications for 
prevention and remediation? He rejects it! So 
much for the worth of the ordinary knowledge of 
delinquents as experts! Here the author gets 
himself into a bind, it seems to me. He doesn’t 
accept punishment as an answer to delinquency, 
a position with which I have no problems. But, 
that was the main answer offered by his “ex- 
perts.” Does that not imply that something is wis- 
dom only when one agrees with it? 

The other major problem I have with Gold- 
stein’s interpretation of his findings is his at- 
tribution of his subjects’ stress on punishment to 
the notion that harshness breeds harshness; that 
abused persons are themselves abusive. Perhaps 
this is an explanation. But perhaps it is not the 
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only one. It could also be that, as the develop- 
ment theory of moral and legal reasoning sug- 
gests, these youth are reasoning at a preconven- 
tional level. Preconventional reasoning, which has 
been demonstrated to be associated more with 
delinquents than  nondelinquents, emphasizes 
punishment for rule and law-breaking. This would 
seem to be at least a reasonable alternative ex- 
planation. And, one which is very much related to 
the key premise of this study. 


Newark, New Jersey JAMES QO. FINCKENAUER 


The Politics of Juvenile Justice 


(In) Justice for Juveniles: Rethinking the Best 
Interests of the Child. By Ira M. Schwartz. Lex- 
ington, Massachusetts: D.C. Heath and Co., 1989. 
Pp. 184. $17.95. Pp. 184. 


Other books, especially of the academic variety, 
say these things are no longer happening: juve- 
nile offenders imprisoned in adult jails, children 
held in detention facilities for running away, 
juveniles encouraged to waive their rights to legal 
defense in juvenile court. (In) Justice for Juve- 
niles provides extraordinary documentation of the 
politics of juvenile justice at the Federal, state, 
and local levels. Refusing to implicate any one 
state, this book effectively implicates all states 
(with the notable exceptions of Massachusetts and 
Utah). 

A past administrator of the Office of Juvenile 
Justice and Delinquency Prevention in the U.S 
Department of Justice (OJJDP), Ira Schwartz 
describes in graphic detail how children’s welfare 
was sacrificed by politicians and agency members 
for personal and political gain. The belief that 
prohibiting the incarceration of runaways, habitu- 
al truants, and youth in conflict with their par- 
ents was “anti-family.” Instead of focusing atten- 
tion on crimes committed against children by 
their parents, including kidnapping by an es- 
tranged parent, the OJJDP pumped millions of 
dollars into creating an organization called the 
National Center for Missing and Exploited Chil- 
dren. Pictures of missing children surfaced on 
milk cartons and envelopes. The public became 
alarmed and children frightened. Legal authority 
was tightened to “safely control runaway and 
homeless children.” Politicians, furthermore, con- 
tinued to talk about a juvenile crime wave in 
order to justify incarceration of children. Statistics 
from the FBI’s Uniform Crime Reports indicated 
not an increase but a significant decline in crime 


rate for juveniles. 

The juvenile court has frequently also become 
an administrator of youth services. In many juris- 
dictions, the juvenile courts are responsible for 
the administration of juvenile detention centers 
and juvenile probation programs. The conflict of 
interest in this arrangement is described in the 
comments of a judge who was also a “jailer.” He 
had to try to be impartial in cases involving 
youth who appeared before him who had been 
confined in his detention center. Reports about 
youth were submitted by his own detention staff. 
Representation by an attorney is rare for a youth 
appearing before such a court. 

Schwartz’s recommendations are compelling: 


¢ Juveniles should have the same due process 
safeguards accorded to adults, with one excep- 
tion—a non-waivable right to counsel. 


¢ Delinquency proceedings should be open to 
the public and the media; there is no protection 
of the child behind closed doors. 


* Status offense cases should be removed from 
the jurisdiction of the juvenile courts. 


What is happening to middle class kids in light 
of the big business of enforced psychiatric and 
chemical dependency treatment is described in 
chapter 7, “Being Abused at Better Prices.” 
Television, newspaper, and magazine ads now 
claim that hospitals can cure anything from fail- 
ing grades and running away from home to drug 
addiction and alcoholism. These activities are 
diagnosed as signs of depression or adjustment 
disorder problems. This is a “hidden” system 
which is growing rapidly and paid for by in- 
surance companies. Hospitals, according to the 
author, are rapidly becoming the new jails for 
middle class and upper middle-class kids. 

This book does for the juvenile justice system 
what Anne Strick’s Injustice for All did for the 
adversary system. Filled with irrefutable facts 
and figures, (In) Justice for Juveniles is essential 
reading for anyone who wants to understand and 
improve America’s juvenile justice system. 


Cedar Falls, Iowa KATHERINE VAN WORMER 


A Study of Burglary 


Breaking and Entering: An Ethnographic Analysis 
of Burglary. By Paul F. Cromwell, James N. Ol- 
son, and D’Aunn Wester Avary. Beverly Hills, 
California: Sage, 1991. Pp. 130. $15. 


Breaking and Entering is a study of burglary 
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from Rational Choice Theory (i.e., that the burg- 
lar chooses crime after weighing the rewards 
against costs and risks). The study is based on 
interviews with 30 “active” residential burglars 
taken non-randomly from a Texas metropolitan 
area. 

The study team relied largely on a unique 
research strategy (“staged activity analysis”) de- 
signed to overcome problems of validity inherent 
in interviews about past criminal activity. Staged 
activity analysis consisted of extensive interviews 
and “ride alongs,” during which the “informants 
were asked to discuss and evaluate residential 
sites they had previously burglarized and sites 
previously burglarized by other informants in the 
study.” Each of the 30 informants participated in 
nine sessions with the researchers. 

The study found that such a strategy is impor- 
tant in that what informants told the researchers 
(in the interviews before the ride alongs) differed 
significantly from what they actually did when 
presented with a field situation. In the interviews 
the burglars engaged in “rational reconstruction” 
(i.e, the tendency to describe past events as 
though they were performed in an ideal or proper 
fashion) and thus the researchers conclude that 
burglars are less rational and more opportunistic 
than indicated by previous research (based on 
interviews without field validation). 

This research methodology was chosen to assess 
the extent to which burglars utilized rational 
processes to select burglary targets and to deter- 
mine the environmental factors used as cues in 
the target selection process. The information 
gleaned from the nine sessions with each burglar 
was checked against two quantitative substudies. 
One compared 300 burglarized residences to 300 
nonburglarized residences and the second com- 
pared burglar’s “evaluations” of high risk homes 
to evaluations by a control group of non-crimi- 
nals. The validation studies generally confirmed 
the accounts of the burglars. 

The authors describe the burglary event with 
respect to motive, time of day, occupancy probes, 
techniques for entry, inside information, and the 
deterrent effect of alarms, locks, and dogs. In line 
with Rational Choice Theory the volume describes 
the three components of a rational, sequential 
decision strategy employed by the burglars. Most 
“burglars are opportunistic and are easily de- 
terred or displaced from one target site to anoth- 
er. Situational factors such as the presence of a 
dog, an alarm system security hardware, and 


alert neighbors may be the most effective deter- 
rents” (p. 40). 
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The researchers attempted to determine the 
effects of drug use on the rational choice decision. 
Half of the defendants initially denied drug use 
but all eventually admitted such use over the 16 
months of sessions with the study team. However, 
the volume suggests that the relationship between 
drug use and burglary is not a simple cause-effect 
relationship. Most of the informant/burglars ad- 
mitted to committing burglary before they began 
regular drug use. However, as drug use intensi- 
fied, burglaries were committed more frequently 
and the burglars dropped out of legitimate society 
and joined a drug-using, criminal subculture. 

The drugs/crime relationship was one of inter- 
dependence as drugs and burglary facilitated each 
other. Drugs made the burglaries easier by reduc- 
ing fear and inhibitions, and the increased bur- 
glaries were then used to buy more drugs. Bur- 
glaries were committed to get money for drugs 
but were also motivated by the excitement of the 
crime itself and by the need for money to main- 
tain a “fast life.” The team also found that bur- 
glars were not “driven” by the need for drugs 
(i.e., “drug use does not create an intractable 
impetus to crime”). “Drugs don’t cause crime, they 
facilitate and reinforce it” (p. 90). 

Also, the burglaries of addicts under the influ- 
ence were conceived and executed in a manner 
similar to burglaries by those not under the influ- 
ence. Most burglars believed that drug use made 
them better burglars. 

The authors also examined the effects of co- 
offenders on the decision to commit a burglary. 
The presence of co-offenders resulted in self-re- 
ported apprehension rates five times greater than 
when working alone, partly because burglars 
working in groups tended to have higher in- 
cidence rates. 

Breaking and Entering also explores the rela- 
tionship of fencing to burglary and suggests that 
recent increases in burglary may be partly due to 
an expansion in fencing strategies. Contrary to 
prior research, the study team found that most of 
the burglars utilized amateur and avocational 
fences rather than professional fences to market 
their stolen goods. 

The volume also draws several implications for 
public policy. The authors suggest that the best 
crime prevention strategies are not more effective 
work by the criminal justice system but more 
target hardening (i.e., alarms, dogs) by residents. 
Addict burglars are deterred by the same strate- 
gies that deter other burglars. But the team did 
suggest that random drug screening and drug 
treatment must be an essential component of any 
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probation (which is not currently the case). 

Since most burglaries occur during the day the 
authors suggest that sanctions be imposed “that 
restrict the offenders’ discretionary use of those 
time periods” by mandated daytime employment 
or some approved alternative such as_ school. 
House arrest during the day might be required 
for those not at work or in school. The volume 
also suggests that enforcement strategies target 
amateur and avocational fences and the consum- 
ers of stolen property. 


Miami, Florida WILLIAM WILBANKS 
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Census of Local Jails, 1988. (Volume I, Select- 
ed Findings Methodology and Summary Tables), 
Bureau of Justice Statistics, Office of Justice 
Programs, U.S. Department of Justice, Washing- 
ton, DC, March 1991. Pp. 36. This publication 
presents information from the 1988 Census of 
Local Jails pertaining to bail detention authority; 
capacity court orders; facility age and use of 
space; medical accommodations; and other topics. 


Correctional Populations in the United States, 
1988. Bureau of Justice Statistics, Office of Jus- 
tice Programs, U.S. Department of Justice, 
Washington, DC, March 1991. Pp. 165. In this 
compilation of statistical reporting series, the 
Bureau provides data about persons in every part 
of the correctional population, including probation 
and local jails. 


Essays on Crime and Development. Edited by 
Ugljesa Zvekic, for the United Nations Inter- 
regional Crime and Justice Research Institute, 
Rome, Italy, July 1990. Pp. 377. This collection of 
essays, which is Publication 36 of the Institute, 
addresses the relationship between crime and 
development. 


Female Victims of Violent Crime. By Caroline 
Wolf Harlow, for the Bureau of Justice Statistics, 
Office of Justice Programs, U.S. Department of 
Justice, Washington, DC, January 1991. Pp. 15. 
This report is based on data obtained through 
National Crime Survey interviews of women who 
were raped or who were victims of violence by 
family members or boyfriends. 


Soviet Criminology Update. Edited by Vladimir 
N. Kudriavtzev, for the United Nations Interre- 
gional Crime and Justice Research Institute, 


Rome, Italy, July 1990. Pp. 179. This collection of 
essays, which is Publication 38 of the Institute, 
outlines some of the most important and salient 
trends in criminology in the Soviet Union. 


Toward a Safer America: The Justice Depart- 
ment’s Record of Accomplishment in the First Two 
Years of the Bush Administration. Office of the 
Attorney General, U.S. Department of Justice, 
Washington, DC, March 1991. Pp. 66. This report 
highlights the accomplishments of the Justice 
Department in combatting drugs, fraud and pub- 
lic corruption, terrorism, and other crimes. 


Violent Crime in the United States. Bureau of 
Justice Statistics, Office of Justice Programs, U.S. 
Department of Justice, Washington, DC, March 
1991. Pp. 20. Based on findings selected from 
recent studies conducted by the Bureau and other 
sources, this report summarizes national data on 
violent crime, its victims, and its perpetrators. 


A World Directory of Criminological Institutes 
(5th edition). Compiled and edited by Carla Ma- 
sotti Santoro, for the United Nations Interregional 
Crime and Justice Research Institute, Rome, 
Italy, June 1990. Pp. 661. This directory lists 
international institutes of criminology and also 
lists institutes by country. 
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Community-Based Corrections (2nd edition). By 
Belinda Rodgers McCarthy and Bernard J. Mc- 
Carthy, Jr. Pacific Grove, CA: Brooks/Cole Pub- 
lishing Company, 1991. Pp. 432. $24.50. 


Drugs in Society: Causes, Concepts and Control. 
By Michael D. Lyman and Gary W. Potter. Cin- 
cinnati, OH: Anderson Publishing Company, 1991. 
Pp. 423. 
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Promising Approaches in Juvenile Probation and 
Parole. Edited by Troy L. Armstrong. Monsey, 
NY: Criminal Justice Press, 1991. Pp. 447. $30. 


The Scale of Imprisonment. By Franklin E. 
Zimring and Gordon Hawkins. Chicago: The Uni- 
versity of Chicago Press, 1991. Pp. 244. $29.95. 


Paroling Authorities: Recent History and Cur- 
rent Practice. By Edward E. Rhine, William R. 
Smith, and Ronald W. Jackson. Laurel Lakes, 
MD: American Correctional Association, 1991. Pp. 
207. $17.60 (members); $22 (non-members). 


The National Committee on Community 
Corrections is a coalition of public officials, 
researchers, and corrections professionals repre- 
senting local, state, and Federal interests. The 
committee was created in 1987 to promote the 
overall concept of community-based sanctions as 
well as specific program initiatives based on cur- 
rent research and actual program application. The 
committee recently prepared a brochure explain- 
ing its mission and the advantages of community 
corrections. For more information, write to Donald 
E. Santarelli, Chairman, National Committee on 
Community Corrections, 1155 Connecticut Avenue, 
N.W., Suite 900, Washington, DC 20036, or call 
202/466-6800. 


Commemorating the.Three Prisons Act of 1891, 
the Federal Bureau of Prisons celebrated the 
100th anniversary of the founding of the Federal 
Prison System at a conference on the history of 
Federal corrections. The conference, held March 
28, 1991, in Washington, DC, addressed topics 
including Federal corrections before the establish- 
ment of the Bureau of Prisons, women and Feder- 
al corrections, and the development of classifica- 
tion and programming. Bureau Director J. Mi- 
chael Quinlan, as well as former directors Myrl 
E. Alexander and Norman A. Carlson, partici- 
pated in a panel discussion on correctional issues, 
past and present. Also attending was Attorney 
General Dick Thornburgh, who made opening 
remarks. 


“Pretrial Release of Felony Defendants, 
1988,” a Bureau of Justice Statistics Bulletin 
(dated February 1991), examines the pretrial 
release practices and case outcomes for a sample 
representing 47,000 defendants who were charged 
with a felony in February 1988. The sample rep- 
resented the 75 most populous counties in the 
United States. According to the report, an esti- 
mated two-thirds of felony defendants were re- 
leased prior to the disposition of their case. About 
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18 percent of the released defendants were known 
to have been rearrested for a felony while on pre- 
trial release. About two-thirds of the rearrested 
defendants were released again after their rear- 
rest. Defendants charged with drug offenses (72 
percent) or public-order offenses (70 percent) were 
more likely to secure release prior to trial than 
those charged with violent offenses (59 percent) 
or property offenses (62 percent). 


Serious crime known to law enforcement 
agencies nationwide rose 1 percent from 1989 to 
1990, according to preliminary annual statistics 
recently released by FBI Director William S. 
Sessions. These statistics showed the violent 
crime level jumped 10 percent last year, while 
the property crime total dropped 1 percent. The 
changes were measured by a Crime Index of 
selected violent and property offenses for which 
law enforcement agencies across the country pro- 
vide data to the FBI’s Uniform Crime Reporting 
Program. 


The American Correctional Association will 
hold its 121st Congress of Corrections, August 4- 
8, 1991, in Minneapolis, Minnesota. The confer- 
ence will feature workshops and seminars on 
issues ranging from substance abuse to correction- 
al design and technology. For registration infor- 
mation and a brochure, call the American Correc- 
tional Association Convention Department at 1- 
800-888-8784. 


The Eighth Annual Correctional Sympo- 
sium, “The Changing Offender,” will be held 
December 2-5, 1991, in Lexington, Kentucky. The 
symposium will include three major focus areas: 
the changing offender, the changing work environ- 
ment, and changing program needs. For more 
information, contact the Training Resource Cen- 
ter, Eastern Kentucky University, 217 Perkins 
Building, Richmond, Kentucky 40475-3127; tele- 
phone: 606/622-1497. 
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